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JURISDICTION 
Plaintiff/Appellee agrees with Defendant/Appellant's jurisdictional statement. 
STATEMENT OF ISSUES 
Plaintiff/Appellee opines that the issues are those stated by the Defendant/Appellant; 
however, Defendant/Appellant questioned Dr. Bryan whether Mr. Dalebout was a surgical 
candidate on direct examination, opening the door for questions concerning the likelihood of 
future surgery on cross-examination. Furthermore, Union Pacific failed to timely state an 
objection to Dr. Bryan's testimony concerning Mr. Dalebout's likelihood of future surgery. 
Therefore, Defendant/Appellant waived the right to appeal of the issue whether the trial court 
erred in allowing into evidence the possibility of future surgery. 
Additionally, Union Pacific frames its second issue to challenge jury instructions given 
concerning future surgery and future wage loss. However, no such jury instructions were given. 
The jury instructions were limited to future medical expenses and impairment of earning 
capacity. 
STANDARD OF REVIEW 
Union Pacific raises questions of admissibility of evidence at trial with regard to Dr. 
Bryan's testimony concerning the likelihood Mr. Dalebout would need future surgery, and 
testimony of Dr. Bryan that was excluded concerning the effect of litigation on Mr. Dalebout's 
perceived pain and suffering. Defendant/Appellant states the admissibility of evidence is a 
question of law reviewed under a correctness standard, which is consistent with Turner v. 
General Adjustment Bureau. Inc.. 185 Utah Adv. Rep. 16, 832 P.2d 62 (Utah App. 1992) (citing 
State v. Ramirez. 817 P.2d 774, 781 n.3 (Utah 1991)). However, the proper standard of review 
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when addressing expert testimony is whether the trial court abused its discretion. Steffensen v. 
Smith's Management Corp.. 224 Utah Adv. rep. 8, 862 P.2d 1342, 1347 (1993).1 
The Defendant/Appellant also appeals on the contention that the trial court erroneously 
instructed the jury regarding future surgery, future wage loss and impairment of earning capacity. 
"A trial court's decision regarding jury instructions presents a question of law, which is reviewed 
for correctness." Vitale v. Belmont Springs et al.. 289 Utah Adv. Rep. 24, 916 P.2d 359 (Utah 
App. 1996). 
The Union Pacific also appeals the trial court's denial of its Motion for Directed Verdict 
and its Motion for Judgment Notwithstanding the Verdict ("J.N.O. V.") or New Trial. When 
reviewing the trial court's denial of a Motion for Directed Verdict or J.N.O.V., the trial court's 
ruling should not be reversed unless, as a matter of law, there is no competent evidence to 
support the jury verdict. Gold Standard. Inc. v. Getty Oil Co. et al.. 281 Utah Adv. rep. 59, 915 
P.2d 1060,1066 (1996).2 See also Cornia et al. v. Wilcox. 267 Utah Adv. Rep. 40, 898 P.2d 
1379 (1995). The reviewing court must view the evidence in the light most favorable to the 
prevailing party. Heslop v. Bank of Utah. 194 Utah Adv. Rep. 20, 839 P.2d 828, 839 (1992). In 
order to prevail, the Union Pacific must "marshal the evidence in support of the verdict and then 
demonstrate that the evidence is insufficient when viewed in the light most favorable to the 
verdict." Heslop. 839 P.2d at 839 (quoting Crookston v. Fire Ins. Exch.. 817 P.2d 789, 799 
1
 Citing State v. Span. 819 P.2d 329, 332 (Utah 1991); Dixon v. Stewart. 658 P.2d 
591, 597 (Utah 1982). 
2
 Citing Heslop v. Bank of Utah. 839 P.2d 828, 839 (Utah 1992); King v. Feredav. 
739 P.2d 618, 620 (Utah 1987); Gustaveson v. Gregg. 655 P.2d 693, 695 (Utah 
1982). 
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(Utah 1991).3 The trial court's ruling concerning a Motion for New Trial is reviewed under an 
abuse of discretion standard. Crookston et al. v. Fire Ins. Exchange. 223 Utah Adv. Rep. 3, 860 
P.2d 937, 938 (1993). "However, if the trial court has made a determination of law that provides 
a premise for its denial of a new trial, such a legal decision is reviewed under a correctness 
standard." Id4 
Finally, Union Pacific argues that the trial court erred in failing to remit the verdict, 
because it was excessive and not supported by the evidence. The standard of review by which an 
appellate court reviews a trial court decision to deny a Motion for Remittitur is abuse of 
discretion. Crookston et al v. Fire Ins. Exchange. 164 Utah Adv. Rep. 3, 817 P.2d 789, 799 
(1991).5 "To demonstrate that the evidence is insufficient to support the jury verdict, the one 
challenging the verdict must marshal the evidence in support of the verdict and then demonstrate 
that the evidence is insufficient when viewed in the light most favorable to the verdict." 
See also Hall v. Wal-Mart Stores. Inc. et al.. 343 Utah Adv. Rep. 18, 1998 Utah 
LEXIS 26. Attached as Exhibit 5. 
Citing State v. Ramirez. 817 P.2d 774, 781 n.3 (Utah 1991); State v. Petersen. 810 
P.2d 421, 425 (Utah 1991); see also State v. Thurman. 846 P.2d 1256, 1270 n. 11 
(Utah 1993). 
Citing Morgan v. Ouailbrook Condominium Co.. 704 P.2d 573, 577 n.3 (Utah 
1985); Scharfv.BMGCorp.. 700 P.2d 1068, 1070 (Utah 1985). Note: Crookston 
I has been criticized by Hall v. Wal-Mart Stores. Inc.. 343 Utah Adv. Rep. 18, 
1998 LEXIS 26 concerning punitive damages. 
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STATEMENT OF THE CASE 
NATURE OF THE CASE 
Plaintiff/Appellee acknowledges that this is a personal injury action brought by Mr. Mark 
S. Dalebout pursuant to the Federal Employers' Liability Act ("FELA")6 and the Federal Boiler 
Inspection Act ("BIA")7 for injuries sustained in an on-duty accident on February 1, 1993 while 
employed by the Union Pacific Railroad Company ("Union Pacific") as an engineer. A bolt 
designed to hold Mr. Dalebout's chair in place vertically was missing, and the chair was being 
held in place by some wire.8 The defective chair dropped 2-4 inches when Mr. Dalebout was 
twisting to open a tight window, because the wire used to hold the chair in place fell out.9 
Plaintiff/Appellee agrees that Union Pacific admitted the subject locomotive seat was 
defective, and disputed causation of Mr. Dalebout's injuries and the amount of damages. After a 
two-day jury trial, the jury returned a verdict in favor of Mr. Dalebout in the amount of 
$493,365.00. District Court Judgment Attached as Exhibit 1. 
COURSE OF PROCEEDINGS AND DISPOSITION BELOW 
Plaintiff/Appellee agrees with the Defendant/Appellant's statement concerning the course 
of proceedings and disposition below. 
45U.S.C. §51,et. seq. 
49 U.S.C. § 20701 et. seq. 
Dalebout Depo. at pages 156-158. 
Dalebout Depo. at pages 156-158. 
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STATEMENT OF FACTS RELEVANT TO THE ISSUES PRESENTED 
In addition to the facts stated in Defendant/Appellant's Brief, Plaintiff7Appellee inserts 
the following: 
Mr, Charles Robert Julian 
Mr. Charles Robert Julian testified that he has known Mr. Dalebout since 1975, and has 
been his roommate since about 1984 in Green River, Wyoming, which is their terminal away 
from Ogden. Trial Transcript at page 118. Mr. Julian considers Mr. Dalebout one of his best 
friends and often would ski and golf with him prior to his injury. Trial Transcript at page 119. 
Before his injury, Mr. Dalebout was upbeat and a workaholic, very methodical about working 
and fixing things. LI Since the injury, Mr. Julian has noticed a marked difference in Mr. 
Dalebout, noting that Mr. Dalebout constantly sleeps, eats aspirin, and takes muscle relaxers and 
anti-inflammatories. Trial Transcript at pages 120-121. 
Mr. Mark Dalebout 
Mr. Dalebout was 48-years-old at the time of trial. Trial Transcript at page 146, lines 1-2. 
Mr. Dalebout testified that the seat had a flagging stick (wire) stuck through a hole where a bolt 
normally would be to maintain the seat's position. Trial Transcript at page 157, lines 9-13. The 
defective seat was caused to fall down when Mr. Dalebout was twisting to open a tight window. 
Trial Transcript at pages 156-158. Initially, when Mr. Dalebout was injured, he was given a 50 
pound lifting restriction by Dr. Crossland. Trial Transcript at pages 173 and 197. In the job 
description for an engineer, there is an 83 pound lifting requirement so that engineers can move 
drawbars (part of the coupling device on railroad cars and engines). Trial Transcripts at pages 
173-174. With regard to medical expenses, Mr. Dalebout has paid for all of his own medication, 
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which amounts to approximately $15.00 per month through the railroad clinic. Trial Transcript 
at pages 182 and 189. Mr. Dalebout's pain is quite a bit worse than it was right after the 
incident. Trial Transcript at page 185, lines 2-6. The pain has progressed from his back to his 
leg since the initial date of injury, February 1, 1993. Trial Transcript at page 185, lines 12-20. 
Dr. Donald W. Bryan 
The deposition of Dr. Bryan was taken by the Union Pacific for trial purposes on April 4, 
1997. Dr. Bryan was asked by the Railroad's attorney on direct examination whether Mr. 
Dalebout was a surgical candidate. Bryan Depo. at page 13. Dr. Bryan indicated that he had 
talked to Mr. Dalebout on several occasions since the injury about the cause of his back pain, 
including non-surgical means as well as surgical procedures for relief. Bryan Depo. at page 14. 
The doctor indicated that, all else being equal, he attributed 80 percent of Mr. Dalebout's 
condition to degenerative disc disease primarily related to genetics, and 20 percent to the injury 
itself. Bryan Depo. at pages 59-60. Additionally, Dr. Bryan indicated that Mr. Dalebout's 
condition can be classified as an acceleration of a normal degenerative process, and that the 
injury made Mr. Dalebout physically a lot older much faster. Bryan Depo. at page 70. 
Concerning testimony that litigation seems to be a factor in pain, Dr. Bryan stated he 
would not begin to speculate as to the cause of the effect litigation may have on pain. Bryan 
Depo. at page 28. Dr. Bryan indicated that he believed Mr. Dalebout was honest about the pain 
beginning at the time of the February 1, 1993 injury, and that the injury combined with the 
degenerative disc disease which Mr. Dalebout had before the injury resulted in the on-going pain 
syndrome. Bryan Depo. at pages 30-31. 
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SUMMARY OF ARGUMENTS 
I. It was proper for the trial court to allow Dr. Bryan to testify that there was a 30 percent 
chance that Mr. Dalebout might need surgery in the future, because Defendant/Appellant 
questioned Dr. Bryan regarding surgical and non-surgical treatment on direct-examination. 
Plaintiff/Appellee was entitled to follow this line of questioning on cross-examination. 
Moreover, Union Pacific failed to object timely at the video deposition which was taken for trial 
purposes. Additionally, the testimony is admissible with regard to general damages and Mr. 
Dalebout's concern and worry about his future well-being. Furthermore, the jury awarded no 
sum of damages for future surgery. 
II. A jury's finding is not to be overturned unless there is no substantial evidence to support 
it. The Plaintiff/Appellee presented sufficient evidence to support the necessity of a future 
medical procedures and costs through testimony from Dr. Bryan, Mr. Julian and Mr. Dalebout. 
The trial court made a finding that there was sufficient evidence to allow the issues of damages 
for future medical expenses and impairment of earning capacity to go to the jury. 
The Plaintiff7Appellee presented evidence that Mr. Dalebout's earning capacity was 
impaired by the injury he sustained as a result of the Union Pacific's defective engine. No jury 
instruction was given specifically requesting damages for future wage loss. The jury's finding 
should not be overturned, because the evidence presented at trial supports the submission of this 
issue to a jury. 
III. The jury's verdict was supported by the evidence presented at trial, and was not 
excessive. The Union Pacific failed to present any evidence that the jury's verdict "shocks the 
conscience" or was based on passion or prejudice. 
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IV. Testimony from Dr. Bryan concerning the effect of litigation on pain and suffering was 
properly excluded because it was speculative, not connected to Mr. Dalebout, and was presented 
to the jury through Dr. Bryan's testimony concerning the apportionment of pre-existing 
degenerative disc problems. 
ARGUMENT 
I. THE TRIAL COURT PROPERLY ALLOWED EVIDENCE REGARDING THE 
30 PERCENT LIKELIHOOD OF FUTURE SURGERY 
The deposition of Dr. Bryan was taken by the Union Pacific for trial purposes on April 4, 
1997. The Union Pacific asked Dr. Bryan on direct examination whether Mr. Dalebout was a 
surgical candidate, and discussed surgical and non-surgical treatment options. Bryan Depo. at 
pages 13-14. The Railroad then failed to object to Dr. Bryan's testimony that there was a 30 
percent likelihood that Mr. Dalebout would need surgery in the future at the video deposition 
which was taken for trial purposes. Bryan Depo. at page 34, lines 7-13. Plaintiff/Appellee was 
correctly permitted to inquire on cross-examination as to the extent of surgical and non-surgical 
treatment. As a result, the trial court properly admitted said testimony, and the Railroad is not in 
a position to raise this issue at the appellate level. 
Furthermore, the testimony of Dr. Bryan was properly admitted by the trial court with 
regard to general damages and Mr. Dalebout's concern and worry about his future well-being. 
Mr. Dalebout did not ask the jury to compensate him for a future surgery, and the jury awarded 
no sum of damages for future surgery. Moreover, the Plaintiff/Appellee requested damages for 
the cost of future over-the-counter pain relievers and prescriptions (costing $15.00 per month) in 
the amount of $180.00 per year for 28.4 years — Mr. Dalebout's life expectancy. Jury 
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Instruction No. 31. Although it is impossible to know how the jury calculated damages, if the 
jury had used the equation suggested by Plaintiff/Appellee, the total amount for future medical 
damages would equal approximately $5,112.00. The jury awarded $5,040.00 for future 
medicals. As a result, there is not reason to believe the jury considered the cost, either financial 
or emotional, of a future surgery. 
Union Pacific relies on Claar v. Burlington Northern R. Co.. 29 F.3d 499, (9th Cir. 1994), 
in support of its argument that speculative medical testimony concerning possibilities is not 
admissible in FELA cases. However, the Claar case speaks to whether the plaintiffs injuries just 
possibly may have been caused by the employer's negligence — not whether the injured party 
has a possibility of future medical treatment based on a reasonable medical probability that he 
had been injured by the Railroad's negligence. Dr. Bryan's testimony is based on reasonable 
information and personal knowledge, and speaks to the likelihood a future surgery from an injury 
caused by the Railroad. 
The Union Pacific cites Wood v. Day, 859 F.2d 1490 (D.C. Cir. 1988) for authority that 
"damages for future consequences are recoverable only if a plaintiff establishes that it is more 
likely than not, a greater than 50 percent chance, that the projected consequence will occur." 
Appellant's Brief at page 23. However, in Wood, the District Court ruled that the doctor "was 
not able to render an opinion as to the likelihood of surgery with the requisite degree of certainty. 
In this case, the Railroad inquired as to whether Mr. Dalebout was a surgical candidate on its 
direct examination, and the doctor said he discussed both surgical and non-surgical treatment 
with Mr. Dalebout. Bryan Depo. at pages 13-14. Plaintiff/Appellee inquired as to the extent of 
surgical and non-surgical treatment, and likelihood that Mr. Dalebout would need future surgery. 
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Bryan Depo. at page 34. The Union Pacific failed to timely object concerning the likelihood of 
future surgery. Moreover, no damages were awarded for future surgery. 
Defendant/Appellant also relies on Herber v. Johns-Manville Corp., 785 F.2d 79 (3rd Cir. 
1986) (an asbestos case) for the idea that "a future injury, to be compensable, must be shown to 
be a reasonable medical probability." Appellant's Brief at page 23. However, in Herbert, the 
plaintiff "had proffered no expert opinion or other evidence that would permit a factual finding" 
that he would suffer from related disease in the future. Furthermore, the New Jersey Supreme 
Court has ruled in Herbert that "if the prospective consequences may, in reasonable probability 
be expected to flow from the past harm, plaintiff is entitled to be indemnified for them." Herber. 
785 F.2d at 81, citing Coll v. Sherrv. 29 N.J. 166, 175, 148 A.2d 481, 486 (1959) (emphasis 
added). 
The testimony of Dr. Bryan represents his expert opinion concerning Mr. Dalebout's 
likelihood of future surgery, based on the Doctor's personal knowledge and professional 
experience. Precedential case law states 
This court has long recognized that the mere use of words such as "belief," 
"impression," "probability," or "possibility" will not exclude a witness' testimony 
where his expression does not indicate a lack of personal observation, but merely 
the degree of positiveness of his original observation of the facts or the degree of 
positiveness of his recollection;10 and further that the words must be taken within 
the context of the testimony in determining the meaning and value of the 
evidence.11 
Citing Jackson v. Harries. 65 Utah 282, 236 P. 234 (1925); Picino v. Utah-Apex 
Mining Co.. 52 Utah 338, 173 P. 900 (1918); Utah Fuel Co. v. Industrial 
Commission. 102 Utah 26, 126 P.2d 1070 (1942). 
Citing Jones v. California Packing Corp.. 121 Utah 612, 244 P.2d 640 (1952). 
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Moore v. Denver & Rio Grande W. Rv. Co.. 4 Utah 2d 255, 292 P.2d 849 (1956). The jury was 
instructed Mr. Dalebout claimed "permanent injury to his back, resulting in disability, 
impairment of earning capacity, loss of medical expenses, pain and suffering both past and 
future, and loss of full enjoyment of life." Jury Instruction No. 8. There was no specific request 
for compensation concerning future surgery. Moreover, the jury was instructed that "damages, if 
any, should be restricted to such losses, if any, as are proved by facts," and that no award should 
be given for damages that are "contingent and uncertain or mere speculation." Jury Instruction 
No. 23. Finally, the jury was instructed that they "may consider the reasonable value of medical 
care, hospital services and supplies reasonably required and actually given in the treatment of the 
plaintiff and the reasonable value of similar expenses you [the jury] determine will be required 
and given in the future." Jury Instruction No. 28. Again, there was not specific reference to 
future surgery, and no request was made for such damages. 
The trial court reviewed the correctness of allowing Dr. Bryan's testimony in 
consideration of the Union Pacific's Motion for J.N.O.V. or New Trial, and found "that there 
were adequate facts to allow that issue [issue of 30 percent likelihood of future surgery] to go to 
the jury." Memorandum Decision at page 3, Appellant's Exhibit 1. The trial court also noted 
that the jury did not award damages for future surgery, and opined that if the trial court was in 
error concerning this issue, "the error would likely be harmless and therefore not a reason to set 
aside, modify or retry that issue." Memorandum Decision at page 4, Appellant's Exhibit 1. 
Reviewing the facts in a light most favorable to the Plaintiff/Appellee, it is clear that the 
jury compensated Mr. Dalebout for future medical costs that he would bear for medications to 
alleviate his pain. Moreover, the Union Pacific has not produced any evidence that the trial court 
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abused its discretion by allowing Dr. Bryan's testimony. Given that the Plaintiff/Appellee 
neither sought nor did the jury award any sum for future surgery, the fact that the Union Pacific 
raised the issue of future surgery on direct examination, and did not timely object to the subject 
testimony concerning a 30 percent likelihood of future surgery, and the trial court's 
memorandum decision finding any possible error harmless, the jury's verdict should be protected 
and upheld concerning this issue. 
II. INSTRUCTIONS CONCERNING FUTURE MEDICAL COSTS, FUTURE WAGE 
LOSS AND IMPAIRMENT OF EARNING CAPACITY WERE SUPPORTED BY 
SUFFICIENT EVIDENCE AND WERE PROPERLY GIVEN TO THE JURY, 
AND MOTIONS FOR DIRECTED VERDICT, AND J.N.O.V. OR NEW TRIAL 
WERE CORRECTLY DENIED, BECAUSE COMPETENT EVIDENCE 
SUPPORTED THE DAMAGES REQUESTED AND AWARDED 
A. Jury Instructions 
Union Pacific disputes on appeal the instructions given concerning future surgery, future 
wage loss, and impairment of earning capacity. However, there were no jury instructions given 
specifically addressing future surgery or future wage loss. 
"A trial court's decision regarding jury instructions presents a question of law, which is 
reviewed for correctness." Vitale v. Belmont Springs et al.. 289 Utah Adv. Rep. 24, 916 P.2d 
359 (Utah App. 1996). A jury's findings are not to be overturned unless there is no substantial 
evidence to support them. Buckley v. Cox. 122 Utah 151,153, 247 P.2d 277, 279 (1952); Ewell 
& Son. Inc. v. Salt Lake Citv Corp.. 27 Utah 2d 188, 192,493 P.2d 1283,1285, 1288 (1972). 
Furthermore, the Union Pacific as the party challenging the jury's findings has the burden of 
marshalling all the evidence in support of the findings and demonstrating that the evidence is 
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insufficient. Scharf v. BMG Corp.. 700 P.2d 1068, 1070 (Utah 1985). The evidence must be 
viewed in a light most favorable to the findings. Id 
1. Jury Instructions Regarding Future Surgery and Medical Costs. 
No jury instructions were given that expressly discussed future surgery. The jury was 
instructed 
In awarding such damages, you may consider the reasonable value of medical 
care, hospital services and supplies reasonably required and actually given in the 
treatment of the plaintiff and the reasonable value of similar expenses you 
determine will be required and given in the future. 
Instruction No. 28. The jury was also instructed that "...all damages resulting necessarily, 
immediately and directly from the wrong are recoverable but not those that are contingent and 
uncertain or mere speculation." Instruction No. 23. 
The Plaintiff/Appellee presented sufficient evidence to support the necessity of a future 
medical procedures and costs. Dr. Bryan testified that Mr. Dalebout will continue needing pain 
medications and injections to control pain. Bryan Depo. at page 52. Additionally, Mr. Dalebout 
testified that his pain is now quite a bit worse than it was right after the incident, and that the pain 
has progressed from his back into his legs. Trial Transcript at page 185, lines 2-20. The jury 
was correctly permitted to consider such information to evaluate future medical costs, as well as 
future pain, impairment of earning capacity, mental anguish, and work-life expectancy. 
As the Union Pacific noted, the jury awarded no damages for a future surgery. 
Appellate5s Brief at page 29. The Railroad asserts without any authority that testimony 
concerning the 30 percent likelihood of future surgery may have influenced the jury's 
calculations. Id 
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The trial court determined that Mr. Dalebout had presented sufficient evidence to submit 
instructions to the jury concerning future medical expenses when the Defendant/Appellant made 
an oral Motion for Directed Verdict. Trial Transcript at pages 209-210. The Union Pacific has 
failed to meet its burden concerning issues raised on appeal regarding evidence and instructions 
dealing with future surgery. 
2. Jury Instructions Regarding Future Wage Loss and Impairment of 
Earning Capacity. 
It should be stated that there is a difference between future wage loss and impairment of 
earning capacity. Wage loss addresses the actual loss of earnings that normally would have been 
paid by the employer had Mr. Dalebout not been injured; while impairment of earning capacity 
measures the difference between the ability of Mr. Dalebout to earn before his injury and his 
ability to earn thereafter. Cohn v. J.C. Pennev Company. Inc.. 537 P.2d 306, 310 (Utah 1975) 
(citing Clawson v. Walgreen Drug Co.. 108 Utah 577, 587-588, 162 P.2d 759, 764 (1945)). 
There was evidence that Mr. Dalebout suffered a permanent injury which is worsening. 
Trial Transcript at page 185, lines 2-20. Additionally, Mr. Dalebout has a lifting restriction of 50 
pounds as a result of the injury subject to this case. Trial Transcript at pages 173 and 197. As an 
engineer, Mr. Dalebout must be capable of lifting 83 pounds to move drawbars (part of the 
coupling device of the railroad cars and engines). Trial Transcript at pages 173-174. 
Furthermore, Mr. Dalebout testified that he continues to have a lot of pain in his low back and 
pain in his right and left leg, and that his condition has slowly gotten worse. Trial Transcript at 
page 185, lines 2-20. 
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Williams v. Missouri Pacific R.R. Co. requires the plaintiff "to establish by sufficient 
evidence a factual basis for the amount of damages sought." 11 F.3d 132, 135 (10th Cir. 1993). 
Plaintiff/Appellee presented the evidence hereinbefore stated, establishing permanent injury with 
on-going symptoms that will impact Mr. Dalebout in the future with regard to future wage loss 
and impairment of earning capacity. Instructions concerning future wage loss and impairment of 
earning capacity were properly submitted to the jury for consideration, as Plaintiff/Appellee 
produced sufficient competent evidence to support the proposition that economic opportunities 
have been decreased by Mr. Dalebout's injury subject to this case. 
In addition, the trial court reviewed the evidence concerning future wage loss and 
impairment of earning capacity in consideration of Union Pacific's Motion for Directed Verdict 
made orally at the time of trial. Trial Transcript at pages 209-210. After review and 
consideration of this issue, the trial court determined that there was sufficient evidence to allow 
the jury to award damages for future wage loss and impairment of future earning capacity. Trial 
Transcript at pages 209-210. 
The jury was properly instructed as follows: 
If you find the Plaintiff has suffered a loss of earning capacity, you should award 
the present value of earning capacity reasonably likely to be lost in the future as a 
result of the injury in question. 
Jury Instruction No. 29. There was no jury instruction given that specifically requested damages 
for future wage loss. 
In closing argument, Plaintiff/Appellee requests no amount of compensation for lost 
future wages, and asked for $390,000.00 gross or $312,000.00 net for Mr. Dalebout's 
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impairment of future earning capacity. The jury awarded Mr. Dalebout $275,000.00 for 
impairment of future earning capacity. 
As stated hereinbefore, a jury's findings are not to be overturned unless there is no 
substantial evidence to support them. Buckley v. Cox. 122 Utah 151, 153, 247 P.2d 277, 279 
(1952); Ewell & Son. Inc. v. Salt Lake City Corp.. 27 Utah 2d 188, 192, 493 P.2d 1283, 1285, 
1288 (1972). Plaintiff/Appellee presented sufficient competent evidence to support damages for 
future wage loss and impairment of future earning capacity. Therefore, the tendered instructions 
were correct, and the jury's verdict should be affirmed. 
B. Motions for Directed Verdict, and J.N.O.V. or New Trial. 
When reviewing the trial court's denial of a Motion for Directed Verdict or a Motion for 
J.N.O.V., the trial court's ruling should be affirmed, unless as a matter of law, there is no 
competent evidence to support the jury verdict. Gold Standard. Inc. v. Getty Oil Co. et al.. 915 
P.2d 1060, 1066 (Utah 1996). 
The trial court "has broad latitude in granting or denying a motion for a new trial, and 
will not be overturned on appeal absent an abuse of discretion." Crookston et al. v. Fire Ins. 
Exchange. 860 P.2d 937, 938 (Utah 1993). See also Nelson v. Trujillo. 657 P.2d 730, 731 (Utah 
1982). However, in this case, the trial court has ruled on Union Pacific's Motion for J.N.O.V. or 
New Trial, and that decision should be reviewed under a correctness standard. Crookston et al.. 
860 P.2d at 938. The reviewing court must view the evidence in a light most favorable to the 
prevailing party; in this case, Mr. Dalebout. Heslop v. Bank of Utah. 839 P.2d 828, 839 (Utah 
1992). To demonstrate that the evidence is insufficient, and that the trial court erroneously 
denied Union Pacific's Motion for Directed Verdict, or Motion for J.N.O.V. or New Trial, the 
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Railroad must marshall the evidence in support of the verdict and then demonstrate that the 
evidence is insufficient when viewed in the light most favorable to the verdict. Crookston v. Fire 
Ins. Exch.. 817 P.2d 789, 799 (Utah 1991). 
1. Future Surgery. 
In this case, the jury awarded no damages for future surgery. The jury awarded Mr. 
Dalebout $5,040.00 for future medical costs. Mr. Dalebout requested compensation in the 
amount of $15.00 per month for medicines and future medical procedures to reduce his on-going 
pain. The jury was instructed that the Plaintiff was expected to live for 28.4 years, using 
standard mortality tables. The jury's award of $5,040.00 equals the $15.00 monthly amount 
multiplied by 12 to arrive at a yearly figure, and then multiplied by 28, the Plaintiff/Appellee's 
life expectancy rounded down. (15x12x28 = 5,040) 
Reviewing the facts in a light most favorable to the verdict, it is clear that the jury did not 
compensate Mr. Dalebout for future surgery, but merely awarded damages to cover medical costs 
he would bear for medications to alleviate the pain from his injury. For purposes of appeal, the 
Union Pacific prevailed on the issue of damages for future surgery. There was no award for such 
damages, and the trial court was correct in denying the Railroad's Motions for Directed Verdict, 
and for J.N.O.V. or New Trial. 
2. Future Wage Loss and Impairment of Earning Capacity. 
With regard to future wage loss and impairment of earning capacity, the 
Plaintiff/Appellee acknowledges his duty to provide evidence in support of such claims. 
Mr. Charles Julian, a long-time friend and former roommate of Mr. Dalebout, testified 
that Mr. Dalebout's physical condition had deteriorated and that Mr. Dalebout no longer 
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participates in recreational activities in order to preserve his health for work. Trial Transcript at 
pages 119-120. Additionally, Mr. Tim Holmes, a Union Pacific Representative, testified 
concerning Mr. Dalebout's impairment of future earning capacity, stating that Mr. Dalebout 
would lose approximately $78,000.00 per year if unable to continue working for the Union 
Pacific. Trial Transcript at page 207, lines 1-3. Mr. Holmes further indicated there was no 
assurance the Railroad would accommodate Mr. Dalebout for the subject injuries, stating he was 
not familiar with any engineer on the entire Union Pacific system that has been accommodated 
for such a physical injury. Trial Transcript at page 207. In addition, Dr. Bryan testified that Mr. 
Dalebout had a permanent injury and would require future medical treatment involving anti-
inflammatory drugs and occasional epidural steroid injections. Bryan Depo. at page 52. Dr. 
Bryan opined that Mr. Dalebout will always have a chronic backache which will require medical 
attention. Id Finally, Mr. Dalebout testified that his condition is deteriorating and that his pain 
is increasing. Trial Transcript at pages 167-171. He stated concern regarding his ability to do 
his work. Trial Transcript at page 195, line 21 - page 196, line 1. 
Such evidence, when viewed in a light most favorable to the verdict, supports the jury's 
award for future impairment of earning capacity. Note that no damages were specifically 
awarded for loss of future wages, and no damages were awarded for past wage loss. Given the 
evidence hereinbefore stated, there is evidence to support Mr. Dalebout's claims, and the jury's 
verdict. The trial court's denial of Union Pacific's Motion for Directed Verdict, and Motion for 
J.N.O.V. or New Trial should be affirmed. 
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III. THE JURY'S VERDICT WAS SUPPORTED BY THE EVIDENCE PRESENTED 
AT TRIAL, AND WAS NOT EXCESSIVE 
The Union Pacific failed to present any evidence that the jury's verdict "shocks the 
conscience" or was based on passion or prejudice. 
The testimony of Dr. Bryan, Mr. Dalebout and Mr. Julian established that as a result of 
the back injury subject to this case, Mr. Dalebout has been in increasing pain, and has virtually 
eliminated all recreational activities. Further, Mr. Dalebout will need on-going medical 
attention, and is permanently injured; thus effecting his ability to work in the future, and 
deteriorating his future enjoyment of life. Bryan Depo. at page 52. 
In closing argument, Plaintiff/Appellee requested the following damage awards, 
compared to the jury's actual awards: 
Past Medical Costs 
Future Medical Costs 
Past Wage Loss 
Future Impairment of 
Earning Capacity 
Past Pain, Suffering, Loss of 
Enjoyment of Life 
Future Pain, Suffering, Loss 
of Enj oyment of Life 
Total Amount 
Plaintiff/Appellee's Request 
$180x4 = $800.00 
$180x28.4 = $5,000.00 
$250.00 - $500.00 
$390,000.00 gross or 
$312,000.00 net 
$13,500.00 
$85,200.00 for pain 
No Specific Amount for Loss 
of Enj oyment of Life 
Requested 
No Specific Total Requested 
Actual Jury Award 
$825.00 
$5,040.00 1 
0.00 | 
$275,000.00 1 
$12,500.00 1 
$200,000.00 1 
$493,365.00 
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The reviewing court must defer to the jury's verdict "unless that award indicates that the 
jury disregarded competent evidence12, or that the award is so excessive beyond rational 
justification as to indicate the effect of improper factors in the determination;13 or that 'it clearly 
appears that the award was rendered under [a] misunderstanding.'14" Bennion v. LeGrand 
Johnson Const. Co.. 701 P.2d 1078, 1084 (Utah 1985). Additionally, juries are afforded wide 
discretion in the assessment of damages. Id.15 
The jury's award of damages is consistent with the evidence, and should not be changed, 
as the Defendant/Appellant has failed to demonstrate that the evidence is insufficient when 
viewed in the light most favorable to the verdict. Crookston et al. v. Fire Ins. Exchange. 817 
P.2d 789 (Utah 1991). 
Additionally, the trial court's decision to deny Defendant/Appellant's Motion for 
J.N.O.V./New Trial considered whether the verdict was excessive, and found, as a matter of law, 
"there were substantial facts presented upon which the jury could reasonably reach such a 
verdict." Memorandum Decision at page 4, Appellant's Exhibit 1. Furthermore, the trial court 
did not find "any evidence of a high award because of passion or prejudice." Memorandum 
Decision at page 6, Appellant's Exhibit 1. 
12
 Citing Battv v. Mitchell. 575 P.2d 1040,1043 (Utah 1978); Paul v. KirkendalL 1 
Utah 2d 1, 3, 261 P.2d 670, 671 (1953). 
13
 Citing Cruz v. Montova. 660 P.2d 723, 726 (Utah 1983); McAfee v. Ogden Union 
Railway & Depot Co.. 62 Utah 115, 129, 218 P. 98, 104 (1923). 
14
 Citing Paul v. KirkendalL 1 Utah 2d at 3, 261 P.2d at 671. 
15
 Citing Cruz v. Montova. 660 P.2d 723, 726 (Utah 1983). See also Amoss v. 
Broadbent. 30 Utah 2d 165, 168, 514 P.2d 1284, 1287 (1973). 
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In this case, the jury's award is consistent with the evidence. There is no indication that 
the trial court abused its discretion by denying Union Pacific's request for remittitur. 
Additionally, the Railroad has not satisfied its burden to marshal evidence in support of the 
verdict and then demonstrate that the evidence is insufficient when viewed in the light most 
favorable to the verdict. The trial court found competent evidence to support the jury verdict, 
and such verdict should be protected and affirmed. 
IV. TESTIMONY FROM DR. BRYAN CONCERNING THE EFFECT OF 
LITIGATION ON PAIN AND SUFFERING WAS PROPERLY EXCLUDED 
BECAUSE IT WAS SPECULATIVE AND NOT CONNECTED TO MR. 
DALEBOUT 
The proper standard of review when addressing expert testimony is whether the trial court 
abused its discretion. Steffensen v. Smith's Management Corp.. 224 Utah Adv. rep. 8, 862 P.2d 
1342, 1347 (1993).16 The burden is placed on the Union Pacific as the appealing party to prove 
that there is a reasonable likelihood that the verdict would have been different if the trial court 
had allowed the expert testimony. Steffensen, 862 P.2d at 1347. 
At pages 24-29 of Dr. Bryan's deposition, the doctor was asked the effect of litigation on 
a patient's pain. Dr. Bryan answered that he would not begin to speculate as to the cause, but 
assumes it has to do with psycho-social economic values; factors unrelated to the organic 
problem itself. Bryan Depo. at page 25. Dr. Bryan indicated anybody can speculate any way 
they want. Id Dr. Bryan indicated in his deposition that when you have a physical injury, the 
amount of pain is a combination of the injury plus psycho-social and economic factors, which 
Citing State v. Span. 819 P.2d 329, 332 (Utah 1991); Dixon v. Stewart. 658 P.2d 
591, 597 (Utah 1982). 
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are heightened when litigation is involved. Bryan Depo. at page 27. Dr. Bryan stated on page 28 
of the transcript that in his apportionment of 80% of the pain and problems due to Mr. 
Dalebout's injury and 80% pre-existing, that he already had taken that into consideration when 
he gave the opinion that 20% of the Plaintiffs problems were associated with the injury and 80% 
pre-existing degenerative disc. 
Since the doctor could only opine that he could not begin to speculate as to the cause of 
the affects of litigation on a person's pain and since he had taken that into consideration anyway, 
with regard to evaluating Mr. Dalebout on the basis of the 80% pre-existing degenerative disc 
disease, the testimony of Dr. Bryan, in addition to being speculative, was also covered by the 
doctor's testimony which was allowed into evidence where he opined that there was a 20% 
injury and 80% pre-existing condition split. Furthermore there was no guidance or opinion from 
Dr. Bryan as to how much an effect, if any, the litigation played in increasing or in effecting Mr. 
Dalebout's pain. Dr. Bryan did testify that he believed Mr. Dalebout was honest and that he 
believed Mr. Dalebout's pain began when he was told. Bryan Depo. at page 30. 
Therefore, the testimony of Dr. Bryan concerning the effect of litigation on pain and 
suffering was properly excluded, because it was speculative, not specifically connected to Mr. 
Dalebout, and was accurately presented through other testimony of Dr. Bryan. 
CONCLUSION 
The Union Pacific questioned Dr. Bryan about surgical and non-surgical treatment on 
direct examination, and failed to object timely concerning the admissibility of Dr. Bryan's 
testimony regarding Mr. Dalebout's likelihood of future surgery. Even had the objection been 
timely, the evidence was properly admitted because it was based on reasonably relied upon 
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information and did not negatively impact the Railroad as the jury awarded no sum of damages 
for future surgery. 
The jury's findings should not be overturned, because Plaintiff/Appellee presented 
sufficient evidence to support the verdict. Furthermore, the Union Pacific fails to present any 
evidence that the jury verdict was excessive, or based on passion or prejudice. 
Additionally, the trial court's ruling denying the Union Pacific's Motion for Directed 
Verdict and Motion for J.N.O.V./New Trial was based on a reasonable interpretation of the 
evidence and should be affirmed. 
Regarding the testimony from Dr. Bryan concerning the effect of litigation on pain and 
suffering, said testimony was properly excluded because it was speculative, not connected to Mr. 
Dalebout, and came in by alternate testimony from Dr. Bryan. 
WHEREFORE, Plaintiff/Appellee respectfully requests this Honorable Court AFFIRM 
the jury's verdict and the prior trial court ruling. 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
IN AND FOR WEBER COUNTY, STATE OF UTAH 
% 
MARK S. DALEBOUT, 
Plaintiff, 
vs. 
UNION PACIFIC RAILROAD COMPANY, 
a Delaware corporation, 
Defendant. 
JUDGMENT 
Civil No. 95 0900540 
Judge Roger S. Dutson 
& 
^ 
* 
^ 
\ f c 
tf* 
This action, having come on for trial before this Court before 
a jury duly impaneled, on August 28-29, 1997, the Honorable Roger 
S. Dutson, District Judge, presiding, and the issues having been 
tried and a jury having duly rendered its verdict; 
NOW, THEREFORE, IT IS ORDERED AND ADJUDGED that the Plaintiff, 
Mark S. Dalebout, have judgment entered in his favor and recover of 
the Defendant, Union Pacific Railroad Company, the sum of 
$493,365,00 with interest thereon at the rate of ~Z f^<?% as 
provided by law, such interest to run from August 29, 1997. 
BE IT FURTHER ORDERED that the Plaintiff shall recover his 
costs in this action in the amount of $364.00, the award of costs 
to bear interest from August 29, 1997. 
DATED t h i s <J day of January, 1998. 
BY T: 
K' )/, uU^z+y _Z 
2 
MAILING CERTIFICATE 
I hereby certify that I mailed a copy of the foregoing 
JUDGMENT, postage prepaid, to the following this day of 
December, 199 >£: 
Morris 0 Haggerty 
Larry Gant'enbein 
Attorney at Law 
UNION PACIFIC RAILROAD COMPANY 
406 West 100 South 
Salt Lake City, Utah 84101 
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IN THE SECOND JUDICIAL DISTRICT COURT, STATE OF UTAH 
WEBER COUNTY, OGDEN DEPARTMENT 
MARK S. DALEBOUT, 
Plaintiff, 
vs. 
UNION PACIFIC RAILROAD COMPANY, 
a corporation. 
Defendant. 
INSTRUCTIONS TO THE JURY 
Case No. 950900540 PI 
Honorable Roger S. Dutson 
MEMBERS OF THE JURY: 
We are about to begin the trial of the case about which you have heard some details during the 
process of jury selection. Before the trial begins, however, there are certain instructions you should 
have in order to better understand what will be presented before you, and also how you should conduct 
yourself during the trial. 
The party who brings the lawsuit is called the plaintiff. In this action the plaintiff is Mark S. 
Dalebout. The party against whom the suit is brought is called the defendant. In this action the 
defendant is Union Pacific Railroad. 
The plaintiff seeks recovery for damages on account of a defective seat that fell and which he 
alleges injured him. 
By your verdict, you will decide disputed issues of fact. I, as a judge, will decide all questions 
of law that arise during the trial. Before you retire to deliberate at the close of the case, I will instruct 
you on the law that you must follow and apply in deciding your verdict. 
INSTRUCTION NO. ^J 
The Court will now instruct you as to the claims and defenses of each party to the case and the 
law governing the case. Please pay close attention to these instructions. You must all agree on your 
verdict, applying the law, as you are now instructed, to the facts as you find them to be. 
The parties to this case are: Mark S. Dalebout, the Plaintiff, and the Union Pacific Railroad 
Company, the Defendant. 
The Plaintiff claims that on February 1,1993, he was working as a engineer for the Defendant. 
Plaintiff was on a locomotive engine, sitting in the engineer's seat, when he tried to raise the window 
in the engine cab. As the Plaintiff tried to raise the window, the seat twisted and feel downward 
unexpectedly, causing Plaintiff permanent injury to his back, resulting in disability, impairment of 
earning capacity, loss of medical expenses, pain and suffering both past and future, and loss of full 
enjoyment of life. 
Plaintiff claims that the locomotive seat was defective and in violation of the Federal Boiler 
Inspection Act and that the defective seat caused him the injuries alleged. 
Defendant admits that the locomotive seat in which the plaintiff Mr. Dalebout was seated at 
the time of incident was defective. Defendant denies however that plaintiffs injuries occurred as a 
result of the defective seat (causation) or that he has any damages stemming from the defective seat. 
These are the issues you are to determine. The claims by each party are not to be considered 
by you as evidence int he case except for those facts which have been admitted or agreed to. 
INSTRUCTION NO. Z . Q 
Damages, if any, should be restricted to such losses, if any, as are proved by facts. The general 
rule on the subject of damages is that all damages resulting necessarily, immediately and directly from 
the wrong are recoverable but not those that are contingent and uncertain or mere speculation. 
INSTRUCTION NO. 1$> 
In awarding such damages, you may consider the reasonable value of medical care, hospital 
services and supplies reasonably required and actually given in the treatment of the plaintiff and the 
reasonable value of similar expenses you determine will be required and given in the future. 
INSTRUCTION NO. 
If you find the Plaintiff has suffered a loss of earning capacity, you should award the present 
cash value of earning capacity reasonably likely to be lost in the future as a result of the injury in 
question. 
INSTRUCTION NO. 3 ) 
According to the mortality tables, the expectancy of life of one aged 48 years is 28.4 years. 
This fact, which is now in evidence, may be considered by you in considering any damages 
sustained by the plaintiff if you find it to be relevant. 
Life expectancy shown by the mortality tables is merely an estimate of the probable average 
remaining length of life of all persons in our country of a given age. The inference that may be drawn 
from the tables applies only to one who has the average health and exposure to danger of people of 
that age. Thus, in connection with this evidence, you should consider all other evidence bearing on 
the same issue, such as that pertaining to the occupation, health, habits and activities of the person 
whose life expectancy is in question. 
Tab 3 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
IN THE DISTRICT COURT OF WEBER COUNTY 
STATE OF UTAH 
***** 
ffi 1 2 1998 
TRIAL TRANSCRIPT 
CASE NO. 950900540 
MARK S. DALEBOUT, 
PLAINTIFF, 
VS. 
UNION PACIFIC RAILROAD 
COMPANY, A CORPORATION, 
DEFENDANT. 
***** 
BE IT REMEMBERED THAT THIS MATTER CAME ON REGULARLY FOR 
HEARING BEFORE THE HONORABLE ROGER S. DUTSON, JUDGE, SITTING 
AT OGDEN, UTAH ON THE 28TH AND 29TH DAYS OF AUGUST 1997. 
WHEREUPON THE FOLLOWING PROCEEDINGS WERE HAD, TO WIT: 
***** 
APPEARANCES: 
FOR THE PLAINTIFF: JOHN J. ROSSI 
RICHARD I. ASHTON 
FOR THE DEFENDANT: MORRIS O. HAGGERTY 
LARRY A. GANTENBEIN 
* * * * * 
r -
C.3 
TRANSCRIBED BY DEAN OLSEN, CSR 
2525 GRANT AVENUE 
OGDEN, UTAH 84401 
(801) 395-1056 
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UNTIL A FEW YEARS AGO, THERE WERE NO RULES OR REGULATIONS ON 
HOW FAST WE SHOULD GET OFF. AND WHEN MARK AND I WERE WORKING 
IN BINGHAM DURING THE 70'S AND ALSO THE 80'S, WE GOT OFF AT 
TEN, 15 MILES AN HOUR AT TIMES. RIGHT NOW THE RULE STATES 
THAT YOU'RE NOT TO --
MR. GANTENBEIN: YOUR HONOR, OBJECTION, ON THE GROUNDS OF 
RELEVANCY. 
THE COURT: OVERRULED. 
THE WITNESS: NOW THE RAILROAD HAS REALIZED THAT THE 
PROPER SPEED WOULD BE FIVE MILES AN HOUR OR LESS. 
|BY MR. ROSSI: 
Q. YOU AND I HAVE NEVER MET, HAVE WE? 
A. NO, WE HAVEN'T. 
Q. I MEAN THIS IS THE FIRST TIME WE'VE SEEN EACH OTHER. 
A. THAT'S CORRECT. 
Q. BUT I'VE TALKED WITH YOU ON HOW MANY OCCASIONS ON THE 
PHONE? 
A. BELIEVE YOU'VE TALKED TO ME THREE TIMES. NOTIFIED ME THE 
FIRST TIME AND ASKED ME IF I WOULD BE AVAILABLE FOR TESTIMONY, 
AND I SAID I WOULD. AND THEN TALKED TO ME AGAIN AND GAVE ME A 
DATE AND TIME, AND THEN I SPOKE BRIEFLY WITH YOU FOR A THIRD 
TIME TELLING ME WHAT THE SUIT WAS ABOUT. AND WHAT I SHOULD 
EXPECT. WHAT KIND OF QUESTIONS FROM BOTH SIDES. 
Q. OKAY. DO YOU KNOW MARK DALEBOUT? 
A. YES, I DO. I HIRED ON THE RAILROAD WITH MARK IN 1975. 
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AND I'VE SHARED -- BEEN HIS ROOMMATE SINCE 1984. 
Q. AND WHEN YOU SAY YOU SHARE IT AS A ROOMMATE, WHERE AT? 
A. IN GREEN RIVER, WYOMING. 
Q. DO YOU MAKE THE RUN FROM -- IT IS HERE FROM OGDEN TO 
GREEN RIVER, SIR? 
A. YES, EITHER OGDEN OR GREEN RIVER OR SALT LAKE TO GREEN 
RIVER. 
Q. OR EITHER OR BOTH? 
A. YES. 
Q. DO YOU HAVE A HOUSE THAT YOU STAY IN OR APARTMENT THERE 
IN GREEN RIVER? 
A. YES. MARK AND I STAY IN A DUPLEX TOGETHER. 
Q. AND YOU'VE BEEN DOING THAT SINCE '84? 
A. BEEN DOING THAT SINCE '84. AND WE'VE BEEN -- THERE WERE 
MANY YEARS THAT WE DROVE TO WYOMING AND WORKED DURING THE WEEK 
AND THEN DROVE HOME TOGETHER, SO WE'VE BEEN VERY CLOSE SINCE 
1975. 
Q. OKAY. YOU'D CONSIDER YOURSELF A GOOD FRIEND OF HIS? 
A. I CONSIDER MYSELF ONE OF HIS BEST FRIENDS. 
Q. HOW OFTEN WOULD YOU SEE HIM BEFORE FEBRUARY OF 1993? 
A. TWO OR THREE TIMES A WEEK. 
Q. WAS IT STRICTLY AT WORK OR DID YOU GET INVOLVED AT SEEING 
HIM OFF WORK AT ANY TIME? 
A. I SAW HIM OFF WORK. WE WOULD SKI TOGETHER. GOLFING, 
PROJECTS. 
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Q. THE TWO OR THREE TIMES YOU'D SEE HIM PER WEEK, WAS THAT 
MOSTLY WORK? 
A. YES, THAT WAS WHEN WE WERE -- THE TERM IS LAYING OVER 
FROM OUR RUN FROM SALT LAKE WAITING FOR A RETURN TRIP TO SALT 
LAKE OR OGDEN. 
Q. SO WHEN YOU WOULD STAY WITH HIM IN GREEN RIVER AND LIVED 
TOGETHER, I TAKE IT YOU'D HAVE DINNER TOGETHER AND --
A. YES. 
Q. -- GO TO MOVIES OR WHATEVER YOU DO IN GREEN RIVER? 
A. PLAY SCRABBLE. 
Q. OKAY. WHAT TYPE OF -- TELL US A LITTLE BIT ABOUT HIS 
ACTIVITIES BEFORE FEBRUARY OF '93. WAS HE, TO YOUR KNOWLEDGE, 
RESTRICTED IN ANY WAY WHAT HE DID? 
A. NO. I DON'T BELIEVE HE WAS IN ANY WAY. MARK IS A 
WORKAHOLIC AND HE'S VERY METHODICAL ABOUT FIXING THINGS AND 
KEEPING THINGS UP, AND SO I NICKNAMED HIM MR. FIX-IT. AND HE 
SEEMED LIKE BEFORE THIS INCIDENT, THAT HE WAS ALWAYS UP AND 
DOING THINGS, FIXING THE FURNACE, WORKING ON THE ROOF, WORKING 
ON THE SPRINKLING SYSTEM. AND UPBEAT, YOU KNOW, WATCHING TV. 
AND I'VE NOTICED A MARKED DIFFERENCE SINCE THEN. 
Q. WHAT HAVE YOU SEEN THAT'S BEEN DIFFERENT SINCE THEN? 
A. WELL, INSTEAD OF LIKE I, YOU KNOW, AS ANOTHER EXAMPLE IS, 
YOU KNOW, TINKERING WITH THE LAWN MOWER, YOU KNOW, HE JUST 
SAYS, WE'RE GONNA HAVE THE WORK DONE, WE'RE NOT DOING ANY MORE 
YARD WORK. HE SLEEPS CONSTANTLY. AND ALL I SEE HIM DO IS 
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SLEEP AND EAT ASPIRINS. AND SEEMS LIKE HE'S -- WHEN HE GETS 
THERE, HE'S TIRED, HE DOESN'T LOOK GOOD. I'VE KNOWN HIM FOR 
22, 23 YEARS. YOU CAN TELL HOW A PERSON FEELS BY LOOKING AT 
THEM. AND HE COMES IN, HAS A BITE TO EAT, EATS SOME ASPIRIN, 
MUSCLE RELAXER, ANTI-INFLAMMATORIES, THEN HE'S IN BED THE REST 
OF THE TIME. I DON'T SEE HIM. 
Q. YOU USED TO SKI WITH HIM? 
A. YES. 
Q. WAS THIS BEFORE OR AFTER OR BOTH OF THIS INCIDENT? 
A. HE HASN'T SKIED WITH ME SINCE THE -- I THINK THE WINTER 
OF '92 IS WHEN WE ENDED THE SEASON SKIING. 
Q. WAS HE A GOOD SKIER? 
A. HE WAS AN EXCELLENT SKIER. HE WAS ON THE SKI PATROL AND 
HE ALSO WAS A -- WORKED FOR POWDER MOUNTAIN, AND SO HE WAS 
SKIING PROBABLY 70 TIMES A YEAR. 
Q. A SEASON? 
A. A SEASON, EXCUSE ME. 
Q. DOES HE -- DOES HE COMPLAIN AT ALL TO YOU ABOUT HIS BACK? 
A. YES, HE DOES. SEEMS LIKE HE'S -- HE COMPLAINS 
CONSIDERABLY, AND IT'S BEEN A SOURCE OF CONCERN FOR HIM. I 
THINK HE WORRIES ABOUT HIS -- HIS LIVELIHOOD AND IT'S AFFECTED 
HIS OUTLOOK ON LIFE. HE DOESN'T SEEM TO HAVE THE ZEAL AND 
LUST FOR LIFE THAT HE HAD BEFORE. 
Q. NOW, YOU'VE KNOWN HIM FOR 22 YEARS AND YOU'VE PROBABLY 
KNOWN PEOPLE THAT YOU KIND OF CONSIDER WHINERS, YOU KNOW, YOU 
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1 Q. HOW OLD ARE YOU, SIR? 
2 A. 48. 
3 Q. WHERE DO YOU LIVE? 
4 A. IT'S SLATER, MARRIOTT AREA. 2151 WEST 700 SOUTH. 
5 Q. ARE YOU MARRIED, SIR? 
6 A. YES. 
7 Q. WHAT'S YOUR WIFE'S NAME? 
8 A. IT'S DOROTHY. 
9 Q. HOW LONG HAVE YOU BEEN MARRIED TO DOROTHY? 
10 A. 28 YEARS. 
11 Q. DOES SHE WORK? 
12 A. YES. 
13 Q. WHAT DOES SHE DO? 
14 A. SHE'S A LIBRARIAN, KIND OF A TEACHER'S AID, LIBRARIAN AT 
15 PLAIN CITY ELEMENTARY. 
16 Q. IS THIS YOUR FIRST MARRIAGE? 
17 A. YES. 
18 Q. AND YOU WIFE'S FIRST MARRIAGE? 
19 A. YES. 
20 Q. DO YOU HAVE ANY CHILDREN? 
21 A. UH-HUH, THREE CHILDREN. 
22 Q. WOULD YOU TELL US THEIR NAMES AND AGES? 
23 A. BRANDON, HE'S MY OLDEST SON, HE'S 27. JENNIFER IS 22. 
24 SHE GOT MARRIED, OH, 18 MONTHS AGO SO SHE'S NOT HOME. AND 
25 THEN ABE, HE IS GONNA BE 18 HERE IN A MONTH. 
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1 BROUGHT IN WAS WHAT WE CALL BAD ORDER. THAT MEANS BAD. AND 
2 I'M SURE THEY -- I TOLD THE CREW TOO THAT WAS GONNA GET ON IT, 
3 BECAUSE, SEE, A CREW GETS ON IT IN SALT LAKE AND TAKES IT TO 
4 LOS ANGELES,' LAS VEGAS. I TOLD HIM IT WAS A BAD SEAT, THAT MY 
5 BACK WAS HURTING, BUT I DIDN'T WANT TO FILL OUT AN A.X. 
6 BECAUSE IF IT WOULD GO AWAY, EVERYTHING'S FINE. BUT IT DIDN'T 
7 GO AWAY. 
8 Q. WHAT'S AN A.X.? 
9 A. THAT'S WHAT THEY CALL ACCIDENT REPORT FORM. 
10 Q. DID YOU LATER FILL ONE OUT? 
11 A. YES, I DID. 
12 Q. WHY? 
13 A. WELL, THE PAIN DIDN'T GO AWAY. 
14 Q. AND WHO DID YOU TURN THAT IN TO? 
15 A. IT WAS MR. COX. 
16 Q. IS PLAINTIFF'S EXHIBIT 2 THE ORIGINAL OF THE FORM THAT 
17 YOU FILLED OUT, A.X.? 
18 A. YES. 
19 Q. WHEN IS IT DATED? IT'S ON THE BACK SIDE. 
20 A. IT IS 2-7-93. 
21 MR. ROSSI: WE'D LIKE TO OFFER EXHIBIT 2, YOUR 
22 HONOR. 
23 THE COURT: ANY OBJECTION? 
24 MR. HAGGERTY: NO, YOUR HONOR, WE HAVE NO OBJECTION. 
25 THE COURT: ADMITTED. 
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1 SOMETHING LIKE THAT. I, YOU KNOW, IT'S HARD TO TELL HOW FAR 
2 IT DROPPED, BUT WHEN IT, YOU KNOW, BANG LIKE THAT, IT'S AT 
3 LEAST THREE, FOUR INCHES. 
4 Q. DID IT JAR YOU? 
5 A. OH, YES. 
6 Q. WERE YOU EXPECTING IT? 
7 A. NO. 
8 Q. WHAT WAS WRONG WITH THE SEAT? 
9 A. THE SEAT HAD A FLAGGING STICK IN IT, BUT IT'S ACTUALLY A 
10 WIRE, LET'S SAY ABOUT AN EIGHT GAUGE WIRE THAT WAS STUCK 
11 THROUGH THE HOLE THAT ACTUALLY ADJUSTS THE SEAT, WHERE 
12 THERE -- THERE'S USUALLY A BOLT THAT KEEPS IT -- KEEPS IT 
13 THERE. IT -- ACTUALLY IT ISN'T ONE THAT ADJUSTED. THE 
14 ADJUSTER IS OVER, YOU KNOW, ON THE FRONT, THE SIDE WHERE THE 
15 OTHER ONE WAS ACTUALLY TO HOLD THE SEAT ON, RATHER THAN AN 
16 ADJUSTMENT. AND AS FAR AS THE WIRE, IT WAS --IT WAS IN THE 
17 HOLE. LET'S SAY THE HOLE FOR THE BOLT IS APPROXIMATELY LIKE 
18 THAT, AND THE WIRE, LIKE I SAY, IS AN EIGHT GAUGE WIRE WHICH 
19 IS, IF YOU KNOW EIGHT, YOU KNOW, GAUGES, BUT IT'S NOT TOO BIG 
20 OF A WIRE. AND IT MUST -- THE WIRE STAYED IN THE HOLE, BUT IT 
21 MUST HAVE BEEN HUNG UP ON A BURR OR SOMETHING THAT ACTUALLY 
22 DROPPED IT. 
23 Q. WHEN YOU REPORTED IT TO MR. COX THAT YOU WERE HURT, WHAT 
24 DID HE TELL YOU? AND WHAT DID YOU TELL HIM? 
25 A. WELL, I TOLD MR. COX THAT THAT SEAT ON THAT UNIT I JUST 
II 
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1 TRAIN AND ALL KINDS OF THAT. WE GET ON THE TRAIN, GO OUT WEST 
2 TO OGDEN, SALT LAKE CITY, AND WHEN WE WAS GOING THROUGH 
3 CARTER, WYOMING, WHICH IS AN HOUR OUT OF GREEN RIVER, YOU 
4 KNOW, I WAS OPENING THE WINDOW WHERE THE -- HERE'S YOUR SEAT 
5 AND YOU HAVE THE TWO WINDOWS WHERE THE WINDOW SLIDES AND IT 
6 WAS A STIFF WINDOW, SO I WAS PUSHING THE WINDOW LIKE THAT AND 
7 THE SEAT TWISTED AND KIND OF JUST DROPPED DOWN. AND JUST HAVE 
8 TO PROCEED WITH MOVING, MOVING THE TRAIN. 
9 Q. DID YOU FEEL ANYTHING WHEN THAT HAPPENED? 
10 A. THERE WAS A SHARP PAIN. 
11 Q. WHERE? 
12 A. IT WAS IN THE LOW BACK ON THE RIGHT. 
13 Q. WHEN DID YOU FIRST REPORT THAT? 
14 A. RIGHT WHEN I GOT TO SALT LAKE, I REPORTED IT TO THE 
15 TOWER, TOLD THEM THAT, THAT SOUTH TOWER, THERE WAS TOWERS 
16 THAT -- THAT YARDMASTER'S RUN. YOU TELL THEM WHAT'S GOING ON 
17 WITH THE TRAIN. AND I REPORTED IT INTO THE YARD OFFICE TO THE 
18 TRAINMASTER, HE'S THE BOSS. 
19 Q. WHAT WAS HIS NAME, IF YOU REMEMBER? 
20 A. MR. COX. 
21 Q. NOW, YOU INDICATED YOU WERE OPENING THE WINDOW AT THE 
22 TIME THAT THIS --
23 A. YES. 
2 4
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25 A. IT -- IT DROPPED ANYWHERE FROM TWO TO THREE, FOUR INCHES, 
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WITH YOUR BACK? 
A. YES. THERE'S ALSO ALWAYS THE PROBLEM EVER SINCE THE 
ACCIDENT AS FAR AS THE PAIN. 
Q. WHY DIDN'T YOU GO BACK TO A DOCTOR SOONER? 
A. WELL, YOU JUST KIND OF RIDE IT OUT AND SEE IF -- SEE IF 
YOU ARE GONNA BE OKAY. SEE IF THE THERAPY WILL HELP YOU. YOU 
CAN'T -- YOU CAN'T SAY, WELL, I'M GONNA TRY FOR TWO WEEKS. 
YOU GOTTA GO A LITTLE EXTENDED TIME TO SEE IF, YOU KNOW, 
THINGS DO SUBSIDE. 
Q. WHY DID YOU GO SEE DR. BRYAN THEN IN THE FALL OF '93? 
A. WELL, I -- I WENT TO SEE HIM BECAUSE THE PAIN WAS STILL 
THERE. YOU KNOW, YOU LIKE TO COVER THINGS TO SEE IF YOU'RE 
GONNA BE OKAY BECAUSE IF YOU'RE -- YOU'RE THERE TO PROVIDE FOR 
THE FAMILY AND SO IF THINGS AREN'T RIGHT, YOU LIKE TO KNOW 
ABOUT IT BECAUSE --
Q. OKAY. WHAT DID DR. BRYANS DO FOR YOU WHEN YOU FIRST SAW 
HIM, WHAT TYPES OF THINGS? 
A. DR. BRYAN, YOU KNOW, CHECKS YOU OUT, MOVES YOUR LEG 
AROUND, SAYS, WHERE DOES IT HURT, HERE OR THERE. PUTS A 
LITTLE THING ON YOUR FOOT, CAN YOU FEEL IT, AND THEN HE 
ORDERED AN MRI. 
Q. OKAY. DID HE PRESCRIBE ANY MEDICATION FOR YOU? 
A. YES, ANTI-INFLAMMATORY. 
Q. HAVE YOU TAKEN THOSE? 
A. YES. 
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1 Q. DO YOU STILL TAKE ANY MEDICATION THAT'S PRESCRIBED BY 
2 HIM? 
3 A. YES. THERE'S -- THERE'S BEEN SOME THAT -- ONE THAT HE 
4 PRESCRIBED THAT IT DIDN'T DO MY STOMACH OR MY BOWELS ANY GOOD 
5 AND SO I MOVED TO ANOTHER ONE. 
6 Q. ARE YOU STILL TAKING ANTI-INFLAMMATORY MEDICATION THAT 
7 HE'S PRESCRIBED? 
8 A. YES. 
9 Q. HOW OFTEN? 
10 A. I TAKE IT, TRY AND TAKE IT A PILL A DAY. 
11 Q. HOW LONG HAVE YOU CONTINUED TO SEE DR. BRYAN? 
12 A. SINCE THE FIRST TIME I SEEN HIM IN THE FALL, I BELIEVE 
13 I'VE GONE BACK FOUR TIMES. IT'S -- IT'S HARD WITH MY SCHEDULE 
14 TO GET INTO A DOCTOR OR A DENTIST. AS FAR AS THEY SAY, WELL, 
15 WE'LL SEE YOU IN NEXT WEEK OR FEBRUARY 1ST OR THE 10TH. I 
16 DON'T KNOW IF I'M GONNA BE HOME FEBRUARY 1ST OR 10TH OR 5:00 
17 O'CLOCK OR 2:00 O'CLOCK AND SO I, YOU KNOW, YOU TRY AND GET IN 
18 AND, YOU KNOW, DOCTORS AND DENTISTS ARE HARD TO GET INTO, 
19 SO --
20 Q. WHY DON'T YOU KNOW WITH YOUR WORK SCHEDULE WHEN YOU'RE 
21 GONNA BE HERE IN ORDER TO MAKE AN APPOINTMENT? 
22 A. AS FAR AS HOW SOMEBODY ON THE ROAD WORKS, YOU ARE ON CALL 
23 24 HOURS A DAY 365 DAYS A YEAR. THEY DON'T KNOW IF THEY'RE 
24 GOING TO SEND THIS TRAIN OR THIS TRAIN, AND SO YOU'RE KIND OF 
25 ON CALL, IN LIMBO. SO YOU --
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Q. WHEN YOU SAY ON THE ROAD, ARE YOU ON THE ROAD ALL THE 
TIME NOW --
A. YES. 
Q. -- AS 'AN ENGINEER? SO YOU DON'T HAVE A REGULAR FIVE DAY 
A WEEK JOB, SO TO SPEAK? 
A. NO. 
Q. OR REGULAR HOURS? 
A. NO. 
Q. HOW DO THEY CONTACT YOU? DO YOU HAVE A PAGER OR 
SOMETHING? 
A. YES. YOU HAVE TO HAVE A PAGER. YOU HAVE TO HAVE A CELL 
PHONE OR HOWEVER TO GET HOLD OF YOU WHEN -- BECAUSE IF NOT, 
YOU'VE GOT TO STAY HOME. 
Q. HOW MUCH NOTICE DO THEY HAVE TO GIVE YOU WHEN YOUR 
TRAIN'S LEAVING? 
A. ONE AND A HALF TO TWO HOURS. 
Q. IS THERE SOME WAY YOU CAN CALL IN AND GET A LINE UP AND 
FIND OUT, YOU KNOW, IF YOU'RE -- HOW CLOSE YOU'RE GONNA BE TO 
GOING? 
A. YES. THEY HAVE A -- THEY HAVE A RECORDING TYPE SYSTEM 
THAT YOU CALL AND SAY, YOU'RE TEN TIMES OUT. AND THEN YOU 
PUNCH UP, THEN YOU PUNCH ANOTHER BUTTON AND THEY SAY, WELL, 
NUMBER ONE TRAIN'S AT 12:00. TWO TRAIN'S AT 2:00 CLOCK. 
NUMBER TEN TRAIN IS AT 9:00 O'CLOCK TONIGHT. SO THAT'S HOW 
YOU --
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Q. HOW MUCH LEAD TIME WOULD YOU BE ABLE TO GROSSLY ESTIMATE 
WITH THAT? 
A. YOU -- I WOULD SAY SIX TO EIGHT HOURS. 
Q. HOW DO£S YOUR BACK FEEL NOW? 
A. THERE'S A LOT OF PAIN. THERE'S PAIN IN THE RIGHT AND THE 
LEFT LEG. AS FAR AS THE PAIN IN THE LEG, I DON'T KNOW IF 
YOU'VE EVER HAD AN ACE BANDAGE ON YOUR LEG AND IT WAS WAY TOO 
TIGHT, THAT THAT IS THE PAIN THAT COMES WITH THE LEG. AS FAR 
AS THE PAIN IN THE BACK, IT'S -- IT'S ALWAYS THERE. 
Q. DOES IT DEPEND ON WHAT YOU DO INSOFAR AS ACTIVITIES, DO 
ACTIVITIES AFFECT IT IN ANY WAY? 
A. OH, YES. I -- I HAVE TO BE VERY CAREFUL AS FAR AS THE 
ACTIVITY YOU DO, AS FAR AS WASHING A CAR, IF I WASH MY CAR OR 
WASH A CAR, YOU'LL FEEL IT BY TWO OR THREE HOURS AFTER THAT. 
Q. WHAT IS THERE IN WASHING A CAR THAT CAUSES YOU PROBLEMS? 
A. WELL, IT'S -- IT'S THE MOVEMENT THERE AND THEN THE 
BENDING DOWN AND AT THE SAME TIME. 
Q. OKAY. IN THE LAST -- WELL, SINCE YOUR INJURIES HAPPENED, 
LET'S SAY IN THE LAST COUPLE YEARS, HAVE YOU NOTICED, IS THE 
PAIN AND PROBLEMS, ARE THEY GETTING BETTER, ARE THEY STAYING 
ABOUT THE SAME OR ARE THEY GETTING ANY WORSE? 
A. THEY --IT SEEMS LIKE THEY SLOWLY GET WORSE. WHEN YOU 
HAVE PAIN IN A PART OF YOUR BODY, I THINK THAT THERE'S A POINT 
WHERE YOU -- YOU RIGHT AT FIRST, THE PAIN IS THERE AND THEN AS 
TIME GOES ON, I GUESS YOU --IF THE PAIN GOT WORSE, YOU'D FEEL 
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IT. YOU KNOW, THERE'S A THRESHOLD WHERE YOU SAY, WELL, YOU 
KNOW, YOU BITE THE BULLET AND CONTINUE BECAUSE AT MY AGE, WHAT 
AM I TO DO? AM I TO FEEL PAIN AND GO IN THE HOUSE AND -- AND 
LAY DOWN OR' SOMETHING? I -- YOU -- YOU CAN'T PUT YOUR LIFE ON 
HOLD. IT SEEMS LIKE -- SEEMS LIKE THAT'S, YOU KNOW, WHAT --
WHAT SOME PEOPLE DO. BUT MYSELF, NO, I CAN'T DO THAT. YOU 
HAVE TO CONTINUE ON. 
Q. HOW OFTEN DO YOU GET THIS PAIN IN YOUR BACK? 
A. IT'S EVERY DAY. 
Q. OTHER THAN THE ANTI-INFLAMMATORY MEDICATION THAT YOU 
TAKE, DO YOU TAKE ANYTHING ELSE FOR THE PAIN? 
A. ASPIRIN, IBUPROFEN, ADVIL. 
Q. DO YOU TAKE ASPIRIN OR ADVIL OR WHATEVER EVERY DAY? 
A. YES. 
Q. HOW MANY A DAY? 
A. PROBABLY SIX. BUT I TRY AND SPACE THEM OUT TO WHERE YOU 
DON'T -- OH, WHAT'S THE EXPRESSION, YOU DON'T O.D. YOU KNOW, 
IT'S BAD ON YOUR STOMACH. 
Q. ARE YOU TAKING MORE ASPIRIN OR IBUPROFEN OR WHATEVER THE 
SIX A DAY IS AS COMPARED TO TWO OR THREE YEARS AGO? 
A. OH, YES. 
Q. BEFORE THIS INJURY IN FEBRUARY OF '93, DID YOU FEEL YOUR 
ACTIVITIES WERE RESTRICTED IN ANY WAY? 
A. BEFORE THE INJURY? NO. 
Q. WAS THERE ANYTHING THAT YOU FELT YOU COULDN'T DO OR 
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Q. THE RAILROAD HAS PRODUCED AN ENGINEER'S JOB DESCRIPTION, 
WHICH HAS BEEN MARKED AS EXHIBIT 5. CAN YOU LOOK AT THAT 
PLEASE. 
DOES TAKE PRETTY MUCH SET FORTH WHAT AN ENGINEER DOES? 
A. YES. 
MR. ROSSI: LIKE TO OFFER EXHIBIT 5. 
THE COURT: ANY OBJECTION? 
MR. HAGGERTY: NONE, YOUR HONOR. 
THE COURT: EXHIBIT 5 IS ADMITTED. 
[BY MR. ROSSI: 
Q. ARE YOU ON ANY RESTRICTIONS INSOFAR AS LIFTING? 
A. 50 POUNDS IS THE LIMIT THAT I WAS TOLD. 
Q. THERE'S A REQUIREMENT IN HERE THAT YOU MUST CARRY OR PUSH 
OR PULL UP TO 25 POUNDS AND OCCASIONALLY ASSIST IN THE 
MOVEMENT OF WEIGHTS UP TO 83 POUNDS INFREQUENTLY. DO YOU KNOW 
WHAT THEY MEAN BY THAT, THAT YOU HAVE TO ASSIST SOMEBODY WITH 
83 POUNDS? 
A. THAT WOULD BE SOMETHING TO DO WITH THE ALIGNMENT OF A 
DRAW BAR. 
Q. WHAT'S A DRAW BAR? 
A. WHAT'S A DRAW BAR IS HERE'S A CAR AND THIS IS THE DRAW 
BAR AND IT'S A BIG -- THAT'S WHERE THE KNUCKLE IS HOOKED TO, 
THERE'S A KNUCKLE, LIKE I WAS EXPLAINING, THEN THE DRAW BAR 
THAT GOES BACK INTO THE CAR. 
Q. THIS IS PART OF THE COUPLERS FOR THE CAR? 
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1 A. YES. AND SOMETIMES THAT'S MISALIGNED LIKE THAT. THAT'S 
2 THE ONLY THINK I CAN THINK WOULD BE 83 POUNDS. 
3 Q. HAVE YOU MISSED ANY TIME FROM WORK BECAUSE OF YOUR LOW 
4 BACK INJURY OTHER THAN THAT FIRST TEN DAYS? 
5 A. NO. 
6 Q. HOW DO YOU FEEL ABOUT YOUR JOB AND WORKING ON THE 
7 RAILROAD? 
8 A. I FEEL LIKE I CAN PERFORM MY JOB, THAT'S --
9 Q. DO YOU LIKE IT? 
10 A. YES, I LIKE THE JOB. 
11 Q. ARE YOU AWAY FROM HOME QUITE A BIT? 
12 A. YES, A LOT. 
13 Q. OTHER THAN THAT, IS THERE ANY DRAWBACK THAT YOU SEE? 
14 A. AWAY FROM HOME A LOT? THE ONLY DRAWBACK TO THE JOB YOU 
15 SAY? 
16 Q. YEAH. 
17 A. NO, THERE'S -- THERE'S NO DRAWBACK TO THE JOB. 
18 Q. ARE YOU WORRIED OR CONCERNED ABOUT YOUR LOW BACK AS TO 
19 WHETHER YOU'RE GONNA BE ABLE TO DO YOUR JOB AS AN ENGINEER? 
20 A. YOU ALWAYS HAVE TO BE CONCERNED IN LIFE AS FAR AS YOUR 
21 JOB BECAUSE MYSELF, I'M THE PROVIDER FOR -- FOR THE WIFE AND 
22 THE KIDS AND THEY DEPEND ON ME AND EVERYTHING THAT THEY HAVE. 
23 AND SO YEAH, YOU'RE ALWAYS CONCERNED ABOUT -- ABOUT YOUR JOB 
24 AND -- AND LIFE. THAT IN GENERAL. 
25 Q. DOES THE RAILROAD REQUIRE YOU TO TAKE PERIODIC PHYSICAL 
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YOU SHOULD BE ADVISED THAT BOTH THE PLAINTIFF AND DEFENDANT 
HAD ACCESS TO THE PLAINTIFF'S MEDICAL RECORDS FROM THE TIME OF 
THIS INCIDENT. 
[BY MR. ROSSI: 
Q. HAVE YOU PAID SOME OF YOUR OWN MEDICATION? 
A. YES, ALL OF IT. 
Q. HOW MUCH DO YOU PAY ON AN AVERAGE PER MONTH, LET'S SAY? 
A. $12. 
Q. AND WHERE DO YOU GET THE MEDICATION FROM? 
A. I -- I GET THE ANTI-INFLAMMATORY AT THE CLINIC, THROUGH 
THE RAILROAD CLINIC. AND THE ASPIRIN AT FRED MEYER. 
Q. IS THE COST OF THE ASPIRIN ALSO IN THIS $12 A MONTH OR --
A. IT'S CLOSE. 
Q. OKAY. 
A. YOU KNOW, THREE, FOUR DOLLARS A BOTTLE. 
Q. HOW DO YOU DEAL WITH THE PAIN AS YOU GET IT DAILY AND 
WEEKLY AND MONTHLY? HOW HAS THAT AFFECTED YOUR LIFE OR HAS IT 
CAUSED YOU TO MAKE ANY ADJUSTMENTS? 
A. I HAVE TO BE CAREFUL WITH WHAT I DO AND --AS FAR AS 
RESTRICTED ACTIVITY TO MAKE SURE THAT NOTHING BLOWS OUT OR 
GOES WRONG. 
Q. KNOWING HOW YOUR BACK FEELS NOW AND HOW LONG YOU'RE WANNA 
KEEP WORKING, UNTIL 65, HOW DO YOU FEEL? DO YOU THINK YOU'RE 
GONNA BE ABLE TO DO THAT? 
A. YES, I WANT TO WORK UNTIL I'M -- UNTIL I'M 65 TO WHERE I 
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A. CORRECT. 
Q. AND IT'S ALSO YOUR TESTIMONY ON DIRECT THAT YOUR PAIN IS 
WORSE NOW THAN IT WAS A SHORT PERIOD AFTER THE ACCIDENT? 
A. YES. 
Q. QUITE A BIT WORSE? 
A. YES. 
Q. I NOTED FROM THE MEDICAL RECORDS THAT YOU SEEM TO GO ON 
FOR ABOUT A YEAR IN ABOUT THE SAME STATE. OR SIX MONTHS, NINE 
MONTHS, A YEAR FROM THE TIME YOU SAW DR. CROSSLAND UNTIL YOU 
SAW DR. BRYAN, IS THAT RIGHT? 
A. TIMEWISE OR PAINWISE? 
Q. PAINWISE. WAS IT ABOUT THE SAME FROM THE TIME OF THE 
ACCIDENT UNTIL SHORTLY BEFORE YOU WENT TO SEE DR. BRYAN? 
A. PAINWISE FROM THE -- FROM THE DATE OF THE ACCIDENT TO THE 
PRESENT, IT IS JUST A SLOW UPHILL CURVE, YOU KNOW, TYPE --
Q. THE LEG, THE LEG PAIN YOU'RE COMPLAINING OF, THAT STARTED 
A YEAR OR SO AFTER THE ACCIDENT? 
A. YEAH, THE LEG PAIN, YOU KNOW, PROGRESSED DOWN TO THE LEG. 
Q. BUT THAT WASN'T THERE INITIALLY WITHIN --
A. IT WASN'T THERE INITIALLY, NO. 
Q. OKAY. MR. ROSSI ASKED YOU ABOUT GETTING ON AND OFF A 
TRAIN, A MOVING TRAIN. DO YOU KNOW WHAT THE RULE IS NOW ABOUT 
GETTING ON AND OFF MOVING CARS? 
A. THE LAST TIME -- THE RULE IS NOW IS YOU CANNOT GET OFF 
HIGHER THAN FIVE MILES AN HOUR. 
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1 TEN. IT'S REALLY HARD TO -- HARD TO SAY. 
2 Q. AND I WANT TO BE CLEAR HERE. YOU DIDN'T INJURE YOUR BACK 
3 IN THAT AUTO ACCIDENT, DID YOU? 
4 A. NO. 
5 Q. YOU DID INJURE YOUR NECK? 
6 A. IT WAS A NECK STRAIN, YES. 
7 Q. PRETTY GOOD JOLT THEN FROM HER HITTING YOU? 
8 A. WELL, YEAH, LIKE I SAY, IT WAS A JOLT. 
9 Q. AND ON DIRECT YOU TOLD US ALL ABOUT YOUR MEDICAL COSTS, 
10 YOU INCUR, $12 A MONTH? 
11 A. YES. 
12 Q. AND I WAS A LITTLE UNCLEAR, IS ASPIRIN ANOTHER $3 A MONTH 
13 ON TOP OF THAT? 
14 A. YES. 
15 Q. SO ABOUT $15 A MONTH? 
16 A. I WOULD SAY. 
17 Q. THAT'S WHAT, $180 A YEAR? 
18 A. I GUESS SO. 
19 Q. OKAY. NOW, AS A RESULT OF THE ACCIDENT, YOU'VE NOT 
20 SUFFERED ANY WAGE LOSS FROM THE TIME OF THE ACCIDENT UNTIL THE 
21 TIME OF THIS TRIAL, HAVE YOU? 
22 A. NO. WELL, THERE HAVE BEEN A TIME OR TWO IN WHAT, FOUR 
23 YEARS TO WHERE I'VE -- I THINK I LAID OFF SICK ONCE OR TWICE 
24 IN FOUR YEARS. THAT I WAS FEELING UNCOMFORTABLE. 
25 Q. SO ONCE OR TWICE? 
195 
1 THOUGHT IT WAS RELATED TO, DOESN'T THE RULE PROVIDE THAT YOU 
2 SHOULD USE A DRAW BAR STRAP TO MOVE DRAW BARS? 
3 A. AS FAR AS THAT'S -- THAT'S NOT MY JOB. 
4 Q. MOVING DRAW BARS ISN'T YOUR JOB? 
5 A. WELL, I -- I MIGHT HAVE TO MOVE A DRAW BAR IF -- IF IT 
6 I WAS ON, LET'S SAY THE LOCOMOTIVE, THE ENGINE, AND IT DIDN'T 
7 LINE UP OR SAY WE -- SAY THE TRAIN BROKE IN TWO AND THE CARS 
8 WERE ONLY SO FAR BACK, THAT THE DREW BAR WAS BAD, I WOULD -- I 
9 WOULD POSSIBLY -- OR I WOULD TRY AND GO BACK AND HELP THE 
10 CONDUCTOR DO THE WORK AND, YEAH, THE DRAW BAR STRAPS ARE 
11 REQUIRED, BUT I DON'T KNOW IF THERE'S TOO MANY AROUND. 
12 Q. THAT HASN'T HAPPENED THE LAST FOUR YEARS, HAS IT? 
13 A. NO. 
14 Q. AND SINCE THE ACCIDENT, YOU ARE STILL ABLE TO WORK THE 
15 TYPE OF ENGINEER JOBS YOU WANT, AREN'T YOU? 
16 A. YES. 
17 Q. AND YOU HAVEN'T HAD IT CUT BACK YOUR WORK SCHEDULE AT ALL 
18 BECAUSE OF THE ACCIDENT. 
19 A. NO, I HAVEN'T CUT IT BACK BECAUSE I -- I CAN'T. I HAVE 
20 TO PROVIDE. 
21 Q. AND IT'S YOUR BELIEF THAT YOU CAN -- WELL, STRIKE THAT. 
22 AND IT'S TRUE THAT YOU THINK YOU'LL BE ABLE TO KEEP WORKING IN 
23 THE FUTURE, CORRECT? 
24 A. I -- I WANT TO. AS FAR AS IF I CAN, I HAVE TO GO ONE DAY 
25 AT A TIME AND -- AND DO MY JOB. I -- LIKE I SAY, I WANT TO 
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BUT I SOMETIMES WORRY ABOUT IT. 
Q. DO YOU REMEMBER GIVING A DEPOSITION IN THIS MATTER? 
WHERE I COULD ASK YOU SOME QUESTIONS SEVERAL MONTHS AGO? 
A. YES. 
Q. AND DO YOU REMEMBER YOU WERE UNDER OATH JUST LIKE YOU ARE 
HERE IN COURT TODAY? DO YOU REMEMBER ME ASKING THE QUESTION, 
DO YOU THINK YOU'LL BE ABLE TO KEEP WORKING INTO THE FUTURE? 
AND YOU ANSWERED YES? 
A. YES, I ANSWERED YES TO THAT. 
Q. ALL RIGHT. YOU MARKED OFF WORK TO ATTEND THIS TRIAL, 
DIDN'T YOU? 
A. YES. 
Q. WHEN DID YOU MARK UP TO GO BACK TO WORK? 
A. I TOOK TWO DAYS VACATION, SINGLE DAYS, AND I THINK THEY 
AUTOMATICALLY -- THE COMPUTER AUTOMATICALLY MARKS YOU UP. 
Q. YOU'RE SCHEDULED TO GO BACK ABOUT 5:00 P.M. TODAY? 
A. YES. 
MR. HAGGERTY: THANK YOU, MR. DALEBOUT. 
REDIRECT EXAMINATION 
[BY MR. ROSSI: 
Q. YOU SAY THE COMPUTER AUTOMATICALLY MARKS YOU UP? 
A. YES. 
Q. SO THAT'S NOTHING YOU DO. 
A. NO. 
Q. SO IF --
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1 A. YOU DO MARK YOURSELF UP IF YOU -- LET'S SAY IF YOU LAID 
2 OFF SICK OR SOMETHING, YOU LAID OFF FOR SOMETHING PERSONAL, 
3 THEN YOU SAY, WELL, I WILL CALL AND MARK MYSELF UP. 
4 Q. OKAY. 
5 A. WHERE I KNEW I HAD TO BE OFF, WE HAVE SINGLE DAY 
6 VACATIONS. AND YOU CAN TAKE A SINGLE DAY, WHICH IS A 24-HOUR 
7 PERIOD. AT THE END OF THAT, LIKE I TOOK TWO DAYS, AND SO AT 
8 THE END OF 48 HOURS, WHEN I CALLED AT 5:30 AND SAID I NEED TO 
9 BE OFF, WELL, THEY SAID, WELL, AT 5:30 ON THE 28TH, WE'LL 
10 AUTOMATICALLY MARK YOU UP. 
11 Q. OKAY. SO IF YOU CAN'T BE THERE, WHAT DO YOU DO? 
12 A. YOU LAY OFF. 
13 Q. THOSE INTERROGATORIES HE WAS READING WERE FEBRUARY OF 
14 '96, I BELIEVE IS WHEN YOU SIGNED THOSE, IS THAT CORRECT? 
15 A. YES. 
16 Q. DID I UNDERSTAND YOUR TESTIMONY THAT PLAYING GOLF AFTER 
17 ABOUT TWO HOLES, IT BOTHERS YOU? 
18 A. OH, YEAH, IT DOESN'T TAKE -- IT DOESN'T TAKE LONG. 
19 DOESN'T MATTER IF IT'S GOLF OR IF IT'S MUCH OF ANYTHING. 
20 YOU -- LIKE I SAY, IT BOTHERS YOU. 
21 Q. THAT BOTHER YOU TO HITTING GROUNDERS, TOO, THAT WAY? 
22 A. OH, YEAH, THAT'S --
23 Q. THIS 50-POUND LIMITATION THAT WAS PUT ON YOU, HOW LONG 
24 AGO WAS THAT PUT ON YOU? 
25 A. BACK WHEN I SEEN DR. CROSSLAND. 
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ALL THAT HE WOULD LOSE IN THE FUTURE, IF ANY, HE'S LOSING 
ROUGHLY $78,000 A YEAR ON TODAY'S DOLLARS? 
A. I AGREE. 
MR. ROSSI: THANK YOU, MR. HOLMES. 
THE COURT: DO YOU WISH TO CROSS? OR DO YOU WISH TO 
RESERVE? 
MR. HAGGERTY: I'LL GO AHEAD AND CROSS, YOUR HONOR. 
CROSS-EXAMINATION 
[BY MR. HAGGERTY: 
Q. MR. HOLMES, ARE YOU AWARE THAT UNDER FEDERAL LAWS, 
AMERICANS WITH DISABILITIES ACT, THAT THE RAILROAD'S REQUIRED 
TO ACCOMMODATE MR. DALEBOUT AS LONG AS HE CAN DO THE ENGINEER 
JOB, WHICH HE'S TOLD US HE BELIEVES HE CAN DO? 
A. YES. 
MR. HAGGERTY: NOTHING FURTHER, YOUR HONOR. 
REDIRECT EXAMINATION 
|BY MR. ROSSI: 
Q. LET'S EXPLORE YOUR EXPERTISE WITH REGARD TO THE AMERICAN 
WITH DISABILITIES ACT. WHAT DO YOU KNOW ABOUT THAT? 
A. WE'VE HAD CERTAIN EXAMPLES THAT I'VE BEEN FAMILIAR WITH 
WHERE WE HAD TO INSTALL HANDICAPPED DEVICES, ELEVATORS, OTHER 
TYPES OF SITUATIONS FOR EMPLOYEES WITHIN THE OMAHA AREA. 
Q. WHAT DO YOU KNOW ABOUT THAT WITH RESPECT TO ENGINEERS? 
DO YOU KNOW ONE ENGINEER BY NAME ON THE ENTIRE SYSTEM THAT'S 
BEEN ACCOMMODATED FOR ANY PHYSICAL INJURY THAT HE'S GOT? 
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I COULD NOT GIVE YOU AN EXAMPLE. 
MR. ROSSI: 
THE COURT: 
MR. HAGGERTY: 
THE COURT: 
MR. ROSSI: 
THANK YOU. 
FURTHER QUESTIONS? 
NO, YOUR HONOR. 
ALL RIGHT. YOU MAY STEP DOWN. 
YOUR HONOR, THAT'S ALL THE TESTIMONY AND 
I BELIEVE ALL THE EXHIBITS THAT THE PLAINTIFF HAS. THE 
PLAINTIFF WOULD REST. 
THE COURT: PLAINTIFF HAS NOW RESTED. HOW LONG A 
LUNCH WOULD THE JURY LIKE TODAY? 
A JUROR: (UNINTELLIGIBLE) 
THE COURT: DO YOU WANT TO TALK IT OVER AND SEE HOW 
LONG YOU WANT TO TAKE FOR YOUR LUNCH BREAK? 
A JUROR: PROBABLY ABOUT AN HOUR. 
THE COURT: AN HOUR. WOULD THAT BE GOOD FOR 
EVERYONE? 
MR. HAGGERTY: CAN WE APPROACH, YOUR HONOR? 
YEAH. 
TALK. 
(WHEREUPON A CONFERENCE WAS HELD AT THE BENCH.) 
THE COURT: LADIES AND GENTLEMEN, WHETHER YOU LIKE 
IT OR NOT, YOU'RE GOING TO HAVE TO TAKE A LONGER LUNCH HOUR. 
A JUROR: HOW RUDE. 
THE COURT: WE HAVE QUITE A NUMBER OF LEGAL ISSUES 
AND SOME MOTIONS THAT THE COURT MUST RESOLVE, AND SO WE'LL 
THE COURT: 
MR. HAGGERTY: 
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GIVE YOU A LUNCH BREAK FROM NOW UNTIL 1:30. DIRECT YOU AGAIN 
NOT TO DISCUSS THE CASE AMONGST YOURSELVES. SEE YOU BACK HERE 
THEN AT 1:30. WE'LL TRY TO BE DONE BY THEN. AND COUNSEL, 
I'LL SEE -YOU IN CHAMBERS THEN AT A QUARTER TO 1:00. 
MR. HAGGERTY: THANK YOU, YOUR HONOR. 
IN CHAMBERS 
THE COURT: SET THE MICROPHONE OVER HERE AND SET IT 
ON THE TABLE. ALL RIGHT. WE'RE BACK IN SESSION ON THE 
DALEBOUT VERSUS UNION PACIFIC RAILROAD CASE. I UNDERSTAND YOU 
HAVE SOME MOTIONS. 
MR. HAGGERTY: YES, YOUR HONOR. MORRIS HAGGERTY FOR 
THE DEFENDANT. FIRST, YOUR HONOR, WE'D MOVE FOR A DIRECTED 
VERDICT ON TWO POINTS. FIRST, THAT PLAINTIFF WILL HAVE TO 
HAVE A FUTURE SURGERY. THE ONLY TESTIMONY WAS DR. BRYAN. HE 
SAID IT WAS A 30 PERCENT CHANCE. THAT DOESN'T MAKE IT 
PROBABLE. 
SECOND, THE PLAINTIFF WILL HAVE AN IMPAIRMENT OF EARNING 
CAPACITY. THERE HASN'T BEEN ANY SUFFICIENT TESTIMONY 
SUBMITTED TO SEND THAT TO THE JURY. 
THAT'S IT ON THE DIRECTED VERDICT, YOUR HONOR. 
THE COURT: RESPONSE. 
MR. ROSSI: YOUR HONOR, WITH REGARD TO THE LOSS OF 
EARNING CAPACITY, THERE IS EVIDENCE THAT THERE'S PERMANENT 
INJURY WHICH IS WORSENING. THE QUESTION I THINK IS A QUESTION 
OF FACT FOR THE JURY AS TO HOW THAT WILL IMPACT ON HIM IN THE 
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1 FUTURE. HE HAS HAD A LIFTING LIMITATION WHICH MAY AFFECT HIM 
2 SOMEWHAT AND I THINK IT ISN'T ONLY SO FAR AS HIS JOB ON THE 
3 RAILROAD, IT'S AN EARNING CAPACITY TEST, IN ANY OCCUPATION, 
4 HIS ABILITY TO COMPETE IN THE OPEN LABOR MARKET HAS BEEN 
5 DIMINISHED, AND I THINK THAT'S SUFFICIENT EVIDENCE ON THAT TO 
6 GO TO THE JURY. 
7 THE COURT: I'M GOING TO DENY YOUR MOTION FOR A 
8 DIRECTED VERDICT. I BELIEVE THERE IS ENOUGH THAT THE JURY 
9 SHOULD HEAR AND DECIDE THAT ISSUE IN THE RECORD, AND SO I'LL 
10 DENY THAT. THE RESPONSE TO THE OTHER --
11 MR. ROSSI: ON THE MEDICAL ASPECT OF THE SURGERY, I 
12 THINK THE DOCTOR'S TESTIMONY WAS 3 0 PERCENT LIKELIHOOD OF 
13 SURGERY. I THINK THAT GOES TO WEIGHT AS OPPOSED TO THE 
14 ADMISSIBILITY. THE JURY'S ALLOWED TO DETERMINE WHETHER THAT 
15 LIKELIHOOD WOULD OCCUR, INSOFAR AS EVALUATING LOSS OF EARNING 
16 CAPACITY AS WELL AS HIS PAIN AND SUFFERING AND MENTAL ANGUISH. 
17 THE COURT: BUT YOUR MOTION IS TO DIRECT THAT THAT 
18 PORTION OF THE DAMAGES INSTRUCTION BASICALLY WILL NOT BE GIVEN 
19 AS TO FUTURE MEDICAL EXPENSES FOR SURGERY? 
20 MR. HAGGERTY: AS TO FUTURE SURGERY, YES, THE JURY 
21 WOULD BE DIRECTED THEY MAY NOT FIND THOSE EXPENSES. 
22 THE COURT: WELL, I BELIEVE THERE IS ENOUGH EVIDENCE 
23 TO ALLOW THAT ISSUE ALSO TO GO TO THE JURY. FACTUALLY, IT'S 
24 NOT SO CLEAR, THAT AS A MATTER OF LAW I CAN RULE THAT. OKAY. 
25 MR. HAGGERTY: SECOND, YOUR HONOR, IN OUR CASE IN 
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OTHER INSTRUCTIONS THAT WE HAVE NOT --
MR. ROSSI: JUDGE, I COULD NOT FIND THAT --
MR. ASHTON: NEITHER COULD I. 
A VOICE: (UNINTELLIGIBLE) 
MR. HAGGERTY: THAT'S WHY WE DIDN'T SUBMIT IT, YOUR 
HONOR. 
THE COURT: NO, I DIDN'T (UNINTELLIGIBLE) WHAT 
SPECULATION? I'LL SHOW YOU WHAT I DO HAVE. 
MR. HAGGERTY: WE'RE STILL ON THE RECORD, YOUR HONOR? 
DO YOU WANT --
THE COURT: THAT'S OKAY -- OH, NO. DO YOU WANT TO 
GO PUSH THAT BUTTON, PUSH US OFF --
MR. ROSSI: I HAVE ONE MOTION I WOULD LIKE TO PUT ON 
THE RECORD BEFORE --
THE COURT: OH, ALL RIGHT. 
MR. ROSSI: PLAINTIFF WOULD MOVE FOR DIRECTED 
VERDICT ON THE ISSUE OF CAUSATION. WE FEEL THAT THE EVIDENCE 
IS SUCH THAT REASONABLE MINDS COULD NOT DIFFER THAT THERE WAS 
SOME INJURY CAUSED BY THIS INCIDENT, AND THE ONLY ISSUE THAT 
SHOULD BE SUBMITTED TO THE JURY IS THE ISSUE OF DAMAGES. 
THE COURT: RESPONSE. 
MR. HAGGERTY: WE FEEL THERE'S REASONABLE GROUNDS IN 
THE F.B.L.A. CASE FOR A JURY TO COME IN ON EITHER SIDE, YOUR 
HONOR. WE TALKED ABOUT THIS EARLIER IN THE INSTRUCTIONS WHEN 
WE WERE DISCUSSING THOSE. 
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THE COURT: I BELIEVE THAT THERE ARE FACTS THAT THIS 
JURY COULD CONSIDER AND THAT THE EVIDENCE AS A MATTER OF LAW 
DOES NOT REACH THAT LEVEL, SO I WOULD DENY YOUR MOTION FOR 
DIRECTED VERDICT. BUT I THINK THERE ARE FACTS THAT THIS JURY 
OR ANY TRIER OF FACT STILL MUST DETERMINE TO REACH THE POINT 
OF LAW THAT YOU'RE REQUESTING IN THAT MOTION, SO -- ALL RIGHT. 
MR. HAGGERTY: GO OFF NOW? 
IN OPEN COURT 
THE COURT: THIS IS THE CASE OF DALEBOUT VERSUS 
UNION PACIFIC. LADIES AND GENTLEMEN OF THE JURY, WE, WHILE 
HEARING MOTIONS THAT I INDICATED TO YOU EARLIER, WE HAVE 
RESOLVED A NUMBER OF OTHER ISSUES INCLUDING THE FINALIZATION 
OF THE INSTRUCTIONS, SO WE'RE NOT GOING TO TAKE ANY MORE 
BREAKS BEFORE YOU GET THE CASE AND DELIBERATE. AND SOME 4 0 
PAGES OF INSTRUCTIONS ARE HOT OFF THE COPIER BY MY CLERK AND 
THEN DISTRIBUTED AND WE'RE READY TO MOVE ON. THE DEFENSE? 
MR. HAGGERTY: THANK YOU, YOUR HONOR. AS WE DISCUSSED, 
YOUR HONOR, ALL OUR WITNESSES WERE CALLED IN PLAINTIFF'S CASE 
IN CHIEF, SO WE FEEL THEY'VE ADEQUATELY PRESENTED THE 
EVIDENCE. SO WE'LL HAVE NO MORE WITNESSES. 
THE COURT: THANK YOU. 
MR. HAGGERTY: WE DO HAVE ONE ADDITIONAL PIECE OF 
EVIDENCE, YOUR HONOR. I STILL THINK WE DON'T HAVE A RULING ON 
DEFENDANT'S EXHIBIT 1, THE CHART NOTES OF DR. BRYAN. WE'D 
LIKE TO OFFER THOSE AT THIS TIME, YOUR HONOR. WE HAVE REMOVED 
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1 April 4, 1997 2:40 p.m. 
2 P R O C E E D I N G S 
I 3 
4 VIDEO TBCBNICIAM: I am L«Ace Barrlsoa, the 1 
5 videographer. I represent Discovery Legal Video 1 
6 Services in Salt Lake City. I an not f inancial ly 1 
7 interested in this action nor am a re lat ive of any 1 
1 t attorney or any of the part ies . The date and time 1 
1 9 indicated on the video screen i s 2:41 p.m., April 4thr 1 
110 1997. 
111 The deposition i s being taken at 3903 
112 Harrison Boulevard in Ogden, Otah. The case number i s 
113 9S-0900540. Entit led are Mark S. Dalebout, P la int i f f , 
114 versus Union Pacif ic Railroad Company, a Delaware 
115 corporation. The deposition i s being taken on behalf 
116 of the defendants. The deponent i s Dr. Bryan, M.D., 
117 and the court reporter i s Rockie Dustin. Counsel w i l l j 
118 now introduce themselves, after then the court 
119 reporter w i l l swear in the witness. 
120 MR. HAGGERTY: Morris Baggerty, counsel for 
121 Union Pacif ic Railroad. 
122 MR. ROSSI: John Rossi and Richard Ash ton, 
123 counsel for the p l a i n t i f f , Mark Dalebout. 
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1 DONALD W. BRYAN, MD., 
2 called as a witness and sworn to tell the truth was 
3 examined and testified as follows: 
4 
5 EXAMINATION 
6 BY MR. HAGGERTY: 
7 Q. Doctor, can I get you to state your name for 
8 the record, please. 
9 A. Donald William Bryan. 
10 Q. And what is your business address? 
11 A. 3903 Harrison Boulevard, Ogden, Utah, 84403. 
12 Q. And what is your profession, Doctor? 
13 A. Orthopedic surgeon. 
14 Q. And can you give us a brief summary of your 
15 educational background? 
16 A I graduated from the University of Utah in 
17 1965, University of Maryland Medical School. In 1969, 
118 I took my internship in orthopedic surgical residency 
19 in Johns Hopkins Hospital in Baltimore. I was two 
20 years in the Air Force, professor of orthopedics at 
121 the University of Colorado for about a year and a half 
22 and I have been here in private practice since around 
23 1977. 
24 Q.Here in Ogden, Utah? 
{25 A. In Ogden, Utah. 
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1 Q.And are you certified by any professional 
2 societies? 1 
3 A. American Board of Orthopedic Surgeons. 1 
4 Q. Doctor, as we talk today in the deposition, 1 
5 I'd like to ask you to give us your opinions, and they 
6 need to be based on what we call reasonable degree of 1 
7 medical certainty or, in the FELA arena, more likely 1 
8 than not If you can remember that as we ask for your 
9 opinions. All right? 
10 A. Yes. 
11 Q. Doctor, you've treated Mark Dalebout? J 
12 A.Yes. 
13 Q. And when did you first see him? 1 
14 A.1'11 have to refer to my notes for all the J 
15 statements that I make in here. 1 
16 Q. And let me interrupt you for just a second. 1 
17 You have your chart in front of you? I 
18 Aldo. 
19 The first time I ever saw Mark was on the 
20 11th - was on the 3rd of November 1993. He was 44 
21 years old at the time and he came in to me for I 
22 evaluation of back pain. J 
23 Q. All right And, Doctor, I'm going to hand 
24 you what we're going to mark as Exhibit A, and I 
25 believe you've looked through this earlier? 
Page 81 
1 A. Yes. They look like they're copies of my j 
2 chart notes. 
3 Q.AU right. 
4 MR. HAGGERTY: And we'd move for admission of 
5 those chart notes at this time. 
6 MR. ROSSI: I'll reserve objection until the 
7 end of the deposition. 
8 MR. HAGGERTY: All right 
9 Q.And, Doctor, let me. ask you just some J 
10 foundational questions for these. 
11 You've had a chance to look through. Are 
12 they a copy of your chart notes dealing with your 
13 treatment of Mark Dalebout? 
14 A. Yes. \ 
15 Q.And are these chart notes typically made at 
16 or shortly after the time of the medical visit? 
17 A. I dictate them immediately after seeing the 
18 patient 
19 Q.And obviously, this is based upon your 
20 examination and what you've found? 
21 A. Yes. 
22 Q.And are the chart notes then kept in the 
23 regular course of business in files? 
24 A. Yes. 
[25 Q.And it's your practice to keep these notes 
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1 for your patients? 
2 A. Yes. 
3 Q. When did Mr. Dalebout first have any back 
4 pain? 
5 A. To my knowledge, he first developed back 
6 trouble 12 years prior to my consultation. He stated 
7 that he was working as a brakeman, he didn't describe 
8 any specific injury at the time. I didn't get it 
9 anyway, but that he had done something that resulted 
10 in pain in his back. And that he was seen in the 
11 railroad clinic 12 years before I saw him, eventually 
12 referred to Dr. Carl Mattsson, another orthopedic 
13 surgeon. And I don't know much about that evaluation 
14 except that my understanding is that his symptoms 
15 subsided over a period of a few weeks. 
116 Q.And then he's relatively pain free? 
17 A. It 's my understanding, yes. 
18 Q.And w h y did he come to see you this time with 
19 back pain? 
20 A. He stated that six months prior to my 
21 consultation, he was in a train and he went to open up 
22 a window and a seat that he was sitting on gave way, 
23 resulting in twisting, pain in his back. 
24 Q.Did you have him sent out for any tests? 
25 A. I did. But at the time of that injury, I 
1 Page 10 
1 believe he was seen by Dr. Crosland, another 
2 orthopedic surgeon, immediately after and not by me. 
3 And then I think he was seen by a physical therapist 
4 and continued with trouble, and then eventually came 
5 in to see me. 
6 And after examination, I obtained some x-rays 
7 ~ let's see, he had some x-rays that were taken at 
I 8 Dr. Crosland1 s office. And I reviewed those x-rays 
9 taken elsewhere and decided that he would best be 
10 served at that time by getting a magnetic resonance 
11 imaging of his back. 
12 Q.Did you send him out for that? 
13 A.Idid. 
14 Q. And did you get a report of the test? 
15 A. Yes. 
16 Q.And what did that show? 
17 A. Well, for one thing, the initial x-rays that 
18 1 had from Dr. Crosland1 s office showed some narrowing 
19 at the lowest disc down in his back.. And the MRI that 
20 was obtained at the McKay-Dee Hospital, which was 
21 performed on 11-23-93, showed that he had degenerative 
22 disc disease which is a narrowing degeneration of the 
23 discs at the two lower levels, with some central 
24 bulging of the disc at 4-5, which is the second one up 
25 from the bottom, and at the bottom one, L5-S1. The 
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1 discs above those two levels looked normal. 
2 Q.And what is the significance of the bulging 
3 disc? What does that mean? 
4 A. Well, you have to go back to the anatomy of [ 
5 the disc and a disc is composed of — j. 
6 Q. Doctor, excuse me just a minute, your mike \ 
7 seems to have jumped off you. j 
8 A. You have to go back to the anatomy of a 1 
9 disc. And a disc, if you take a cross-sectional cut \ 
10 through a disc, you find that it 's composed of layers j 
11 of fibrous tissue that roll around like union rings on : 
12 the outside and on the inside is a fibrous nuclei 
13 material. And over the years, just like skin begins ! 
14 to change, discs undergo degenerative change, this j 
15 capsule begins to stretch ou t 
16 Many factors contribute to that, an injury 
17 can contribute, genetic code, a lot of things we don't 
18 understand. But in essence, the capsule stretches out j 
19 and gives way and that causes the disc to bulge. 
20 Q. With regard to the MRI test that was done on 
21 Mr. Dalebout, does that show how much the disc is 
22 bulging— j 
23 A. Yes. 1 
24 Q.— or the different degrees? And what was — 
25 how much were his discs bulging? 
Page 12 
1 A. Well, I would consider it minimal and the i 
2 radiologist who dictated it used the word "minimal 
3 central disc" - he classifies it as disc herniation. 
| 4 It's a matter of semantics. Most of us nowadays, when 
5 you see very minimal bulging, you classify it as 
6 bulge. 
7 Herniation normally is reserved for those who 
8 have a bigger piece, of disc material protruding back 
9 in the spinal cari&l.- But in essence, it still refers 
10 to the fact that the capsule of the disc has some 
11 tearing in it or some stretching in it and it just 
12 bulges away from where it would normally be. 
13 Q.And were Mr. Dalebout's discs bulging out 
14 into the spinal canal? 
15 A. Yes. 
16 Q. And to what degree? 
17 A. Well, minimal. I have a Xerox type copy of 
18 the MRI on the lateral view that they send me in his 
19 chart and it looks like a couple of millimeters. 
20 Q.Did you come up with a diagnosis for Mr. 
21 Dalebout, why he was having back pain? 
22 A. Yes. 
23 Q.And what was that diagnosis? 
24 A. Well,, first of all, there are not many of us 
[25 who are lucky enough to get through this world without 
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1 back pain. Lots of us do. And most of the time, when 
2 it occurs, it occurs as a result of degeneration of 
3 the disc. And his case is — his case is typical of 
4 many others and that is, degeneration of the disc with 
5 some central tearing of the fibers allowing it to 
6 bulge into the canal, and that would be the cause. 
7 It's like an arthritic condition, except this is a 
8 specialized joint So the cause of his pain would be 
9 degeneration with some mild tearing of the central 
10 disc allowing it to bulge. 
Ill Q.Is that also known as degenerative disc 
12 disease? 
13 A. Yes. 
14 Q.Is he a surgical candidate to correct this? 
15 A. Well, certainly at that time there wasn't a 
16 very big herniation. And I followed him over the 
17 years and I have not seen a big herniated disc. And I 
18 don't believe the doctor determines whether a person 
19 should have the operation. If he felt that he needed 
20 an operation for this, I would defer him to somebody 
21 else because I don't believe he has enough disease to 
22 warrant surgery. 
23 However, the indications for surgery are not 
24 based upon what I think or necessarily entirely upon 
25 the x-rays, they're based upon the patient's 
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1 symptoms. If he had enough disease to account for 
2 severe pain and he had severe pain, there are patients 
3 that would benefit by surgery. 
4 In his case, he did not have any pinched 
5 nerve on this bulge. It doesn't go back that far. It 
6 does not irritate the nerves. And when it comes to 
7 surgery, the real indication to do it is to relieve 
8 the pinched nerve pain. Surgery doesn't work that 
9 well to relieve back pain. 
10 He has no neurological loss, did not have 
11 significant pinched nerve here, so I would not think 
12 that he would benefit by an operation. I have talked 
13 with him and seen him on several occasions since that 
14 time about the cause of back pain, what's known to man 
15 to try to help it, including various nonsurgical means 
16 all the way through various types of surgical 
17 procedures, but I have not felt that he would be best 
18 served by surgery. And in his comments to me, after 
19 understanding it, himself did not feel that that was 
20 the way to go at this stage, anyway, in his life. 
21 Q.Do you have an opinion as to the cause of why 
22 Mr. Dalebout is having pain and problems? 
23 A. Well, I have-absolutely. I think that we 
24 have to recognize that, again, not very many of us are 
25 lucky enough to get through this world without back 
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1 pain. It's common. Degenerative disc disease is 
2 probably the commonest cause. There are many factors 
3 that play a role in the degeneration of discs. Injury 
4 is by no means the only one. In fact, it is not the 
5 dominant cause. If it were, Carl Malone and John 
6 Stockton and a whole bunch of other people would be 
7 basket cases. 
8 There are multiples of people who have 
9 multiple injuries all their life and don't seem to 
10 have any trouble of a severe nature. And yet, I can 
11 get somebody that's only 15 years old come into my 
12 office with a big herniated disc and has never had an 
13 injury, never participated in anything athletic, 
14 they've got a huge herniated disc. And I believe that 
15 genetic code is probably the most important factor, 
16 maybe some things in our diet, activity level, 
17 injuries. There may be viruses that get down in there 
18 that cause some discs to degenerative. I don't think 
19 we understand all why. 
20 I can tell you, though, if we brought a 
21 hundred people off the street, 20, 30,40, 50 years of 
22 age and got MRl's, we will see progressive 
23 degeneration in everybody. And at least 50 percent of 
24 patients 40 years of age have abnormal MRTs showing 
25 disc disease. So as far as the cause of it, if a 
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1 patient has no history of ever having any injury at I 
| 2 all, then you say, Well, it's a degenerative process. 
3 If they have an injury and you get an MRI and it shows 
4 that they've got degeneration, you know — it take J 
5 years to develop this. So there's obviously 1 
6 degeneration there long before the injury. 1 
7 However, an injury may'aggravate a J 
8 preexisting disc. It has the potential to produce j 
9 some weakening of the fibersLof the disc. It may 
10 contribute to some increased pain. Having not had an 
11 MRI prior to his injury and determining how much of a 
12 bulge was present before versus after, see, is not J 
13 possible. We don't have an MRI before his injury. I 
14 Certainly, the injury didn' t produce the 
15 abnormal degeneration, the chemical changes that you 
16 see in the disc. That's not by injury. The minimal 
17 central bulging of the disc possibly could be from the 
18 injury, or it could have been there before. So one 
19 thing is for sure, there's no big herniations, no 
20 broken bone, there's no major pinched nerve. That's 
21 all you can say. 
22 MR. ROSSI: Move to strike as being 
23 nonresponsive. 
24 Q. Doctor, based upon your examination of 
25 Mr. Dalebout, that initial MRI that was done, can you 
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1 apportion the problems and pain he's having now 
2 between the injury, when the train scat fell, and his 
3 degenerative disc disease? 
4 A. One can make a guess about these things. And 
5 if a person has an MRI that shows no narrowing of the 
6 disc, doesn't have a lot of, oh, abnormal signal from 
7 degeneration but has a big herniation, you'd say 
8 injury plays a much bigger role in that patient. 
9 Where you see some mild bulging and more abnormal 
10 signal and degenerative changes, then degenerative 
111 changes play a bigger role. 
12 And in trying to come up with a figure in 
13 regard to his case, his total amount of pain and 
14 everything, I have felt that 20 percent of his pain is 
J15 injury related and 80 percent is preexisting 
16 degenerative disc disease. 
17 MR. ROSSI: Move to strike for failure to 
18 form of the question, probability. 
19 Q. All right Doctor, you used the word 
20 "guess." What we need to know is: Based upon your 
21 medical training, the MRI, your experience and being a 
22 doctor over the last 20-odd years, can you say that 
23 you can apportion his problems 20 percent to his 
24 injury on a basis of more likely than not? 
25 MR. ROSSI: Objection as to leading. 
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1 THE WTTNESS: I haven't got any more to add. 
2 I think if you went out and pooled all the orthopedic 
3 surgeons, there are many things in this world we don't 
4 know the answers to. I mean I can say two and two is 
5 four. You can say with reasonable certainty and make 
6 a fairly decent educated guess on experience and 
7 opinions of multiple physicians. And my opinion is 
8 exactly what I said, 20 percent injury and 80 percent 
9 degenerative disc disease, and I think it would be 
10 pretty hard to say anything different. 
11 Q. Okay. Let me see if I 'm hearing this 
12 correct, Doctor. 
13 Would it be fair to say, then, that your 
14 opinion is to a reasonable degree of medical 
15 certainty? We're not talking absolutely certain. 
116 A. Absolutely. I'm not going to say anything 
17 that I don't think is a fairly stable, supportive 
18 statement on the basis of experience, not only mine, 
19 but everything I've read about everybody else, talking 
20 about disc disease and treating patients for many 
21 years. I think that 20 percent and 80 percent is 
22 right on target with regard to Mr. Dalebout. 
23 Q. And so to a reasonable degree of medical 
24 certainty, then? 
[25 A. Yes. 
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1 Q.The degenerative disc disease that he had 
2 before, that wasn't caused by the accident, was it? 
3 A.NO. 
4 MR. ROSSI: Objection to the form of the 1 
5 question. ] 
6 Q.If you'll j u s t -
7 A.No. I 
8 Q.How long had the — well, strike that. j 
9 A. I mean, this is not just taking pie out of 
10 the sky and making a statement. We've got MRTs on 
11 lots and lots of people. We know that degenerative 
12 disc disease occurs and it produces backache, and it's 
13 not injury related in the vast majority of cases. 
14 It's just one of those disease processes. 
15 MR. ROSSI: Move to strike. Excuse me, 
16 Doctor, we have to make objections contemporaneously 
17 with the testimony because this is being taken for 
18 trial purposes, so if I interrupt you, and I will from 
19 time to time, you can go ahead and continue answering. 
20 THE WITNESS: Should I answer the question if 
21 it's asked regardless - I'm supposed to answer the 
22 question regardless of the objection; right? 
23 MR. ROSSI: Yes, you do. I move to strike as 
24 nonresponsive. There was no question pending. J 
25 Q. Doctor, were there two causes, then, for 
Page 20 
1 Mr. Dalebout's having pain and problems? 
2 A. There may be multiple causes. But of those 1 
3 that we can talk about, we would talk about the ! 
4 degenerative process that occurs in every individual, 
5 some more than others, because of genetic code and so \ 
6 forth. And then they will also talk about the fact j 
7 that he had an injury and states that his pain all 
8 started with that injury. So we have to say the 
9 injury had to have heen a contributing factor in his 
10 symptoms. 
11 Many of us are down, say, at this level, at a 
12 lower level. We've got degenerative changes but we 
13 don't have symptoms. But we don't have a normal back, 
14 any more than my skin. That's not the same as when I 
15 was 12 years of age and neither are a lot of other 
16 structures inside my body, but they may not be causing 
17 me any symptoms. They're in a low grade state. And 
18 then all of a sudden, something happens that just 
19 tilts it over where you start developing symptoms. 
20 Now, the difference between asymptomatic and 
21 symptomatic may not be all that great, but an injury 
22 makes it that way. If the injury had not occurred, 
23 maybe the patient could have gone along in this low 
24 grade state without symptoms for who knows how long. 
(25 I think it would have been unusual to go forever. 
ROCKIE E. DUSTIN, CSR, RPR Page 17 - Page 2 
W P O M A Y TJFPORTTNG SFttVTCES. ETC (X0U 328-1188 
Dalebout v. UP Railroad Multi-Page™ DEPOSITION OF: 
April 4, 1997 DONALD W. BRYAN, M.D. 
Page 21J 
1 Eventually, I expect, Mr. Dalebout would have got some 
i 2 symptoms in his back with the degenerative changes 
3 that he's got there, but maybe not for awhile. Maybe 
4 a few years. And then you have an injury and then it 
5 produces symptoms. 
6 Now, in some people, over a period of a few 
7 months or weeks, even with the injury, symptoms will 
8 die down. Their pain will go away and they will go 
9 fine. Many patient with MRTs like this can become 
10 asymptomatic, but his has persisted in this state. It 
11 hasnft got up here where we would think about doing 
12 any surgery. And certainly, the degree of disease 
13 that he has here, I mean, I can't believe that any 
J14 orthopedic surgeon would recommend an operation on the 
15 basis of the disease that he has here. If I were him, 
16 I wouldn't let anybody touch me with a knife. Even 
17 though he may have some symptoms, I would think that 
18 the symptoms could be acceptably controlled with 
19 antiinflammatory drugs and the things that I 
20 prescribe. 
21 But the injury played a role in taking it 
22 from a subclinical state to a clinical state, but the 
23 total cause of the pain is a combination of 
24 preexisting degenerative changes plus the injury. And 
25 as I said, I feel very comfortable and would be 
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1 willing to take a poll of orthopedic surgeons 
2 throughout the country evaluating this and expect that 
3 it would be about a 20/80 percentage. 
4 Q.Doctor — 
5 MR. ROSSI: Move to strike the last sentence 
6 in that regard, technical. 
7 Q. Doctor, is it more likely than not 
8 Mr. Dalebout would have had back pain regardless of 
9 any injury due to the degenerative disc disease? 
10 A. That's very difficult to say more likely. 
11 There are patients who have these degenerative changes 
12 that don't seem to have as much pain as others. Maybe 
13 it's because of their activity level or how they 
14 accept pain. However, I think that most people would 
15 have developed some pain, maybe not to the degree that 
16 he has described, regardless of injury or no injury. 
17 Q. Do you have a prognosis for Mr. Dalebout, 
18 what the future is likely to be like for him? 
19 A. Well, I think if we took thousands of 
20 patients just like him, the vast majority of them 
21 would go along with some low grade achy pain in their 
22 back, and other than that, spend the rest of their 
23 life and not have anything more done. If he had — I 
24 mean, there are a lot of things that can happen. 
25 If he has no other injury, if he doesn't go 
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1 out and do a lot of heavy lifting, bending, twisting 
2 or participate in some type of contact sport, 
3 statistically, I think that he would not have any 
4 dramatic change. He'd stay about the same as he is. 
5 Q.Is there any reason he shouldn't work as a 
6 locomotive engineer in the future? 
7 A. Well, as best I understand, as to what a 
8 locomotive engineer does, I don't think that there 
9 would be any contraindication for him to continue 
10 working, and I think that's what he's done. 
11 Q.Contraindication, I don't mean to confuse 
12 everybody. 
13 A. Meaning there's no reason why he can't J 
14 continue to do that 
15 Q.A11 right 
16 A. And the indications for doing that are not 
17 simply based upon the job. I have some farmers out 
18 here that have far worse disc disease than Mr. I 
19 Dalebout. Far worse. And I have advised them, Gee, 
20 you know, it would probably be better if ya'll sold 
21 that farm and got into something light duty. 
22 And they come back and say, Well, gee, you 
23 know, that's fine, but I like this type of work. If I 
24 went out and got another type of job sitting at a 
25 desk, Td be more painful, more agony, I'd hate that 
Page 241 
1 I'd rather go out and put up with the pain and do this 
2 heavy work farming. 
3 So you say, Well, can he go work as a 
4 railroad engineer? Well, of course he can. A lot of 
5 us could do lots of things if we want I think that 
6 is more important, what he likes, what he enjoys, than 
7 the job itself. If you've got a patient that cannot 
8 stand the job, they don't have to have much pain, J 
9 they're not going to be able to work and they won't 
10 work. 1 
11 If you go strictly according to the pathology 
12 in his back, all else considered, no question, he can 
13 work. But if I get a patient that comes in and says 1 
14 — and I say there really isn't that much wrong, but 1 
15 they say, Oh, I can't stand it, I don't like it, I'm 
16 not going to push them. 
17 MR. ROSSI: Move to strike as nonresponsive. 
18 Q.Doctor, you've talked a couple of times about 
19 some people with a lot of pathology in their back and 
20 no pain, some people with a little pathology and a lot 
21 of pain. Is it known in the orthopedic circles about 
22 the effects of litigation, worker's comp claims, a 
23 pending claim, on a patient's pain? 
24 A. Yes. 
|25 MR. ROSSI: Objection as to form of the 
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1 question and relevance. 
2 Q. And what is that effect, Doctor? 
3 MR. ROSSI: Objection as to relevancy. 
4 THE WITNESS: Well, if - to answer the 
5 question, there are multiple articles in the 
6 literature about litigation. And from the standpoint 
7 of us as physicians, it would be far less - it would 
18 be far easier for us to treat our patients if 
9 litigation were out, there were no litigation at all. 
10 It always compromises our ability to try to make 
11 patients better. 
12 Q. And why is that? 
13 A.I won't begin to speculate as to the cause 
14 but I have to assume it has to do with some 
15 psychosocial, economical values — factors, unrelated 
16 to the organic problem itself. You could — anybody 
17 can speculate any way they want 
18 If you go out and take a hundred patients 
19 that have had an injury on the job and had an 
20 operation on their back, you take another patient, 
21 hundred, who have not had any injury on the job, maybe 
22 an injury out in their backyard lifting a garbage can, 
23 and you compare the two with regard to results, you'll 
24 see about 20 percent of those seem to get better who 
25 have the litigation and the workman's comp injury or 
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1 the automobile accident or whatever it is, and you get 
2 at least 80 or 90 percent of the other patients 
3 getting better. How you interpret it is up for 
4 grabs. It's just a fact of life and there have been 
5 multiple studies done about it. 
6 MR. ROSSI: Objection as nonresponsive and 
7 not relevant. 
8 Q. Doctor, you used the word "speculation" — 
9 A. I think that also, when it comes to treating 
10 patients — and this is a bugaboo that we as 
11 physicians have to consider, if you don't consider 
12 litigation as a possible contributing factor to the 
13 patient's pain, you're going to end up operating on 
14 more people than should be touched and you will 
15 totally miss how to get the patient better. 
16 Q.Now, Doctor, you used the word speculation — 
17 A. Our purpose is to try to get the patient 
18 better, regardless of the cause. And if you focus in 
19 on organic alone, you're going to have a lot of 
20 patients that you will never get better until you can 
21 make them come to grips with some of the other 
22 factors, because we can't take care of — pain is a 
23 very subjective thing. It involves more than just the 
24 orthopedic problem. 
25 Even in my own case, if I came off the ski 
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1 slope and broke my leg, I would be in pain because of 
2 a broken leg and I'd be in pain because I couldn't ! 
3 work here for the next little while. Bills would 1 
4 build up, I'd be very unhappy and have a lot of stress 
5 in my life. The total amount of pain that I would J 
6 have would be a combination of what comes from the 
7 femur, plus psychosocial, economical factors. If I 
8 can't come to grips with them, I may be consumed with 
9 the whole thing. And it's no different for me than 
10 anybody else, but it is more so when litigation is 
11 involved. | 
12 MR. ROSSI: Objection as to relevancy and f 
13 move to strike as nonresponsive. j 
14 Q. Doctor, you used the word "speculation," but 
15 haven't studies borne out litigation as being a j 
16 factor? 
17 MR. ROSSI: Objection as to the form of the 
18 question. j 
19 THE WITNESS: What was the question? 
20 Q. Earlier, when we were talking about 
21 litigation, you mentioned the word "you can speculate | 
22 any way you want," but isn't it the case that studies 
23 in the medical journals have shown that litigation | 
24 seems to be a factor in pain? 
25 MR. ROSSI: Objection as to the form of the j 
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1 question and relevancy. 
2 THE WITNESS: No question about it. 
3 Q.Now if you would answer. 
4 A. No question, it always plays a role. And you 
5 have to take that into consideration in trying to 
6 evaluate the patient, trying to determine — and I 
7 have already done that. When I say there's 20/80, 
8 I've already considered all of that. 
9 Q.And that'slcnown from journal articles 
10 studied? 
11 A Yes. There are a lot of articles in the 
12 literature about it. 
13 Q. What happens when litigation is resolved? 
14 What can ~ 
15 MR ROSSI: Objection as to the form of the 
16 question. 
17 THE WITNESS: That may vary from patient to 
18 patient. However, once a person is not thinking about 
19 litigation, anything that sort of lingers, that you 
20 constantly think about, it perpetuates the stress 
21 level. Once that is resolved, the patients then 
22 accept their problem and get on with their life. 
23 An individual who sustains a spinal cord 
24 injury in which they're paralyzed, and they're not 
[25 going to get it back, if they keep constantly 
ROCKIE E. DUSTIN, CSR, RPR Page 25 - Page 28 
DEPOMAX REPORTING SERVICES. LLC f8<m 328-1188 
Dalcbout v. UP Railroad Multi-Page™ DEPOSITION OF: 
April 4, 1997 DONALD W. BRYAN, MJ>. 
Page 291 
1 thinking, oh, if I do this, if I do that, I'm going to 
2 get this back, they have more trouble rehabilitating 
3 themselves and getting back to function than those who 
4 recognize that this is a permanent injury, get it 
5 behind you and get on with your life. Those people 
6 rehabilitate 10 times better. 
7 Same thing applies for here. If you get the 
8 litigation and things out of the life, let the doctor 
9 treat the patient, get the lawyers and everybody out, 
10 then we could do better in our job. 
11 MR. ROSSI: Move to strike as nonresponsive, 
12 not relevant also. 
13 Q. Of course, Doctor, you can't say this is 
14 going to happen to Mr. Dalebout or that's going to 
15 happen, but can you say it's more likely than not when 
16 the litigation is resolved that we're going to — that 
17 he's going to see a lessening of pain? 
18 A. In most patients. 
19 MR.HAGGERTY: I don't have anything further, 
20 Doctor. I think Mr. Rossi will have some questions. 
21 
22 EXAMINATION 
23 BY MR. ROSSI: 
24 Q. Doctor, in your opinion, based on a 
25 reasonable degree of medical certainty, Mr. Dalebout 
1 Page 30 
1 sustained an injury on this date when this seat fell 
2 and twisted, is that your understanding? 
3 A. I can only base that on what has been told to 
4 me. I have no objective findings to prove to me that 
5 he had an injury. The only thing I've got is he came 
6 in and told me that he had no back pain until this 
7 occurred, except for that episode 12 years ago. And 
8 that you have to take the patient at his word, that 
9 that produced pain. And then he has changes here on 
10 x-ray again, a lot of them are preexisting. But my 
11 opinion, in regard to his case, has to be based on 
12 what he tells me, the fact that his physical exam 
13 doesn't show any neurological changes but he has pain 
14 with motion and that he's got a disease process in his 
15 lower back. That's where it's all entirely based. 
16 Q.So based on his history, assuming that it is 
17 credible and he's telling you the truth, he sustained 
18 an injury on February 1st, 1990 — 
19 A.That's correct. I have no idea whether he 
20 did any other injuries, whether he had any problem 
21 lifting a garbage can. I don't even consider it 
22 because I don't have the history and I have to take 
23 the patient at his word. And I assume that — and I 
24 believe that he is honest and I believe he told me 
25 that his pain began then. 
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1 Q. Have you been supplied with any other 
2 information from any source, railroad or anyone else, 
3 that he had any other problems before February 1st, 
4 1993, let's say, for ~ 
5 A.I don't have a record of i t 1 
6 Q.Okay. Now, that injury, combined with, in 
7 your opinion, this degenerative disc disease that we 
8 all undergo as human being; is that correct? 
9 A. That's correct. 
10 Q. And what you're saying, and I think you 
11 initially said, you're guessing that 20 percent of his 
12 injury, 80 percent of it was degenerative, that 
13 combined to cause the problems he's suffering from 
14 now? I 
15 A.That's correct 
16 Q. And that have you previously indicated in a 1 
17 letter I think to the railroad, or maybe in your 1 
18 notes, that it's very difficult if not impossible to 
19 make that type of apportionment or degree separation 
20 between the two? 
21 A. I think it's quite difficult and it all 
22 depends upon — I think it's quite difficult but it J 
23 depends on semantics. By saying "difficult,*1 that J 
24 doesn't mean that that figure has no value J 
25 whatsoever. What it means is that some things are 
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1 absolute scientific proven and others are more of a 
2 guesstimate. But I don't consider that guesstimate to 
3 be so off base that I would want to consider it of no 
4 value. I think it's pretty much on target. 
5 Q.Have you ever said in your notes or the 
6 letter to the railroad that it's extremely difficult, 
7 if not impossible, to make that apportionment? 
8 A.That's very possible. But then I was talking I 
9 about - if I said that there, apd it's very possible 
10 did, I was talking about nailing it right down to one 
11 percent. 1 
12 Q.I'm referring to a letter of March 8th, 1995 
13 that you wrote to Mr. Persinger, the claims 
14 representative who's here. And it says, and I'll show 
15 you, "It's difficult or impossible to point out the 
16 percentage of degeneration to the patient's disc which 
17 can be attributed to the work related injury.'' 
18 A. Yes, I agree with that. And what we're 
19 saying here, in that statement, though, this person 
20 wants me to say, is it five percent? Ten percent? 
21 Fifteen? Twenty? Forty? Fifty? I don't believe I 
22 can narrow it down to within five percent, but I think 
23 that I can narrow it down certainly within a ten 
24 percent range. 
[25 Q.Letmeask you this: In your opinion, right 
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1 now, is this condition permanent that he has in his 
2 low back? 
3 A. What do you refer to when you're saying 
4 "condition"? 
5 Q.Hispain. 
6 A. If you're talking about the degenerative 
7 changes, no, they are progressive, they will 
8 continue. His pain is totally unpredictable. And 
9 here is where we have difficulty, because other 
10 patients who have disease far worse may have almost no 
11 pain, other people who have less degrees of disease 
12 have worse pain. What can I say? 
13 Q.Weil, if other people who have worse 
14 degenerative changes have little or no pain, then it's 
15 likely that if there was no injury that ever occurred 
16 to Mr. Dalebout, that he may have went the rest of his 
17 life without the degenerative changes— 
18 A. That is possible. 
119 Q. Excuse me — causing him any problems. 
20 A. That is possible. 
21 Q. And you see people with worse degenerative 
22 changes without symptoms or pain, don't you? 
23 A. I do. Most of them, though, that have 
24 degenerative changes have an injury. 
25 Q. Excuse me, Doctor. 
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1 In the future, I believe you've said in your 
2 records you think his condition will get worse; is 
3 that correct? 
4 A. Oh, I think his degenerative change will get 
5 worse. Whether his pain gets worse, I don't know, but 
6 his degenerative change definitely will. 
7 Q. And you've said in your records that you feel 
8 that there is a 30 percent likelihood that he will 
9 require back fusion; is that correct? 
10 A. On the basis of what he was telling me, I 
11 think when I dictated that, his symptoms and so forth, 
12 I felt that over the years that he would get to that 
13 stage, and I put down a figure of around 30. 
14 Q. And whether or not if this surgery goes 
15 about, that he will be able to continue working as an 
16 engineer is unknown? 
17 A.That's very questionable. In fact, I believe 
18 if he gets bad enough to the point that he needs a 
19 surgical procedure — again, going.back to work is not 
20 depending entirely upon the disease process. It 
21 depends upon how much a patient wants to do the work. 
22 I don't believe a person should be forced to do the 
23 work when they've got objective changes. But some 
24 people would want to do it. And if they came to me 
[25 and said, Can I do it, I'd let them do it Even 
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1 though they've got the disease, I'd let them do it, 
2 and I think they could function okay. I don't believe 
3 if he comes to the point of requiring an operation 
4 that he will go back working as an engineer. 
5 Q. When you say "disease," me, as a layman, I j 
6 always think of some infectious type of disease. Are 
7 you talking about the problem, basically, that's 
8 creating the symptoms, the pain in his back, as the 
9 disease process? 
10 A. Yes. 
11 Q. Which is the combination of the injury and 
12 the degenerative changes? 
13 A Disease we more refer to the degenerative 
14 change, not the injury. 
15 Q.Not the injury. Now, in this combination of 
16 injury with the degenerative disease causing that, I 
17 believe you — in your feeling of 80 percent that you 
18 said is degenerative disc disease, do you feel that j 
19 the major contributing factor to that 80 percent is 
20 genetic code in a human being? 
21 A. Yes, I do believe that the genetic code is j 
22 the main factor for disc disease. 
23 Q. Is that what we would have individually, like 
24 you, separate from me, is sort of a predisposition? 1 
25 A. That' s correct. 
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1 Q.How can you tell that of an individual? Is 
2 there any way? 
1 3 A. There will be one of these days as we begin j 
4 to map out genes. The way you tell now is that { 
5 certain families have much more degenerative changes ; 
6 than others. Certain families, they don't seem to j 
7 have disc disease that much. Others, they get it in | 
8 their lower back, they get it in their neck, their j 
9 brother and sistef , many of them have had operative j 
10 procedures. j 
11 There are a lot of — you know, just a J 
12 pattern of this type of thing, plus the changes that 
13 occur there have taken many years to get to that j 
14 point. If it's not part of their genetic code, then 
15 it has to be some type of virus or something that gets i 
16 in there, because it's not all mechanical. If it were 1 
17 all mechanical, everyone that does all of these heavy 
18 things in their life would all develop back trouble, 
19 and it's not the case. We get just as many other j 
20 people who develop back trouble who don't do all of j 
21 these heavy, heavy things. 
22 There's no question that once you get the 
23 disease, if you have - if you do heavy work, that may i 
24 bring the symptoms on more. 
[25 Q.And if you're predisposed, because of 
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I 1 degenerative disc disease, to being effected by an 
j 2 injury more, is it more difficult to get rid of your | 
1 3 pain, to get rid of and become asymptomatic or without 
I 4 pain? I 
I 5 A. I think that's absolutely true. 
6 Q. But I mean, how can — you sort of have to 
I 7 take the person as you find him insofar as the genetic 
8 code, don't you? 
9 A.That's right. There are some people that are 
10 made to play in the NBA and there's others of us that 
111 are just not. For many reasons, not just because of 
12 your athletic ability, but because your body just 
13 doesn't take it. 
14 Q.The history that he gave you — and I want to 
15 go over some of the things on your records, Doctor. 
116 If you could, you know, refer to those. 
17 When you first saw him, November 3rd, I think 
18 it was, 1993, do you have your record there? 
19 A. Yes. 
20 Q. Can you give us a history of the problems 
21 that he was giving you that was bothering him at the 
22 time? 
123 A. That his — you mean what brought his pain 
24 on? After he'd seen Crosland and went on with his 
25 physical therapy, then I got into a discussion of 
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1 trying to describe his pain. He gets pain every day, 
2 associated with prolonged sitting, bending, twisting, 
3 coughing, sneezing. He usually slept through the 
4 night. But occasionally, he would get pain that would 
5 wake him up. He did not have any pain down his legs. 
6 Walking on the straight and level didn't seem to 
7 aggravate the pain, it was changing positions or 
8 twisting. 
9 Q.Now, on the x-rays that you reviewed, I think 
10 these were from Dr. Crosland that he either brought or 
11 were sent over to you; right? 
12 A.That's correct 
13 Q. The anatomy in the low back, in the lumbar 
14 section, has generally five vertebrae; is that right? 
15 A. That's right. 
16 Q. And the lowest vertebrae is called the lumbar 
17 fifth? 
18 A.L5-S1. 
19 Q. And that separates from S, meaning sacrum, 
20 and that disc in between them is L5-S1? 
21 A.That's correct. 
22 Q.Now, in those x-rays, I think you make note 
23 in here that you felt there was some slight narrowing 
24 between that — on that L5-S1 disc; is that correct? 
25 A. That's correct. 
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1 Q. Do you sometimes see that just in human 
2 beings as a normal anatomical variant? I 
3 A. It depends on how the x-ray is taken. If the J 
4 x-ray beam is high, then the beam - say the x-ray I 
5 beam is taken at a higher vertebra, then the beam, as 
6 it comes down through the lower vertebra, may look I 
7 may give the appearance that the L5-S1 is narrowed. J 
8 But to say that L5-S1 is narrowed in the normal 
9 patient, if the beams are taken just right, it's a I 
10 relative thing. But I would say no, I would say no, I 
11 that it's not narrowed in the normal. It's narrowed I 
12 as a result of the degenerative changes that take I 
113 place. J 
14 It is probably more prone to undergo J 
15 degeneration than other discs because it is more 
16 oblique and it takes--
117 Q. More at an angle; right? I 
18 A. It's more at an angle and it's the lowest 
19 disc down and articulates with the sacrum where I 
20 there's no motion, so that's where the stresses are 
21 going to be applied to the highest degree. The lower 
22 two discs are the ones that degenerate the fastest. I 
123 Q.And you also point out that there is a 
24 technique problem in taking those x-rays. If you're 
25 studying the L5-S1 disc, the beam should be directed 
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1 right at that instead of at an angle; right? I 
2 A.That's correct. 
3 Q. Or else you get a reading that would appear 
4 to be narrowed when it shouldn't be narrowed? 
5 A.That's correct. 
6 Q.You didn't take those x-rays? 
7 A. No, but the MRI, that wiH help resolve all 
8 of those problems. 
9 Q.And we're going to get — I'm going to ask 
10 you some questions about the MRL 
11 You put him on some medication, then, 
12 apparently, and you saw him next December 1 of 1993. 
13 Does that sound right? 
14 A. After the 11-3-93 visit, I saw him 12-1-93. 
15 Q.And still on some medication and then you 
16 ordered the MRI; is that correct? 
17 A. I ordered the MRI the first tune I saw him. 
18 Q.Okay. 
19 A. And I saw him in 12-1-93 with the MRI. 
20 Q.So you had the MRI available then on 12-1-93? 
21 A. That's correct. I 
22 Q.Okay. And that MRI is dated 11-23-93? | 
23 A.That's correct. 
24 Q.Do you have — .you've got a copy of it there, 
125 the readout by the radiologist? 
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1 A. Yes. 
2 Q.Now, at the disc above that, L4-L5, it looks 
3 like the third paragraph down, it says, "Minimal 
4 signal intensity changes arc noted at L4-5 level 
5 consistent with mild degenerative changes;" is that 
6 correct? 
7 A.That's correct 
8 Q. Would you agree with that, that there were 
9 some mild changes at that level? 
10 A. Yes. 
11 Q. At the disc below that is the one that you 
12 had referred to previously, L5-S1, there is stated, 
13 "Degenerative disc disease with narrowing of that 
14 disc and a mild central bulging disc" — 
15 A. Yes. 
16 Q.~ is that correct? Then when he talks about 
17 it in the impression — and I assume you know Dr. 
18 Fuentes who's the radiologist? 
19 A. Yes. 
20 Q.He calls that a minimal central herniation? 
21 A.Uh-huh. 
22 Q. And he calls that a minimal central 
23 herniation at the disc above this L5-S1, the L4-L5 
24 level; right? 
25 A. Right. 
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1 at L4-L5 that's pushing out on the sack that contains ! 
2 the nerve roots that make up the remnants of the 
3 spinal cord, the cauda equina, down low in the spinal 
4 cord? 
5 A. The cauda equina is a little — yeah, the 
6 nerve roots down in the bottom. 
7 Q. And do those nerve roots go into the legs and 
8 innervate the legs, muscles as well as sensation? 
9 A. Yes. 
10 Q.On the next time you saw him, February 21, 
11 1994, apparently he was on some medication he said i 
12 that told — he told you, I guess, that helps him 
13 somewhat? 
14 A. Yes. 
15 Q.Voltran? 
16 A. Voltaren, is what I gave him, I believe. 
17 Q. Thank you. And I guess his symptoms were 
18 waxing and waning with the use of that medication, 
19 apparently? 
20 A. Right. 
21 Q.Then you changed his medication to DayPro at 
22 that time? 
23 A.That's correct. 
24 Q. And then you seen him again November 7th of 
25 1994? 
Page 42 
1 Q.Let me ask you, have you talked to Dr. 
2 Fuentes about his interpretation of this? 
3 A. No. But I think that the words that you read 
4 up in the first paragraph where it says, "Study of the 
5 lumbar spine demonstrates findings consistent with 
6 moderate central bulging of L4-5 and very minimal 
7 central herniation,1' the words are essentially 
8 describing the same. And that is, that he has some 
9 degree of bulging disc. It doesn't produce 
10 impingement of the nerve roots. 
11 It would probably be better if every one of 
12 these radiologists would point out the exact 
13 millimeters of bulge rather than classifying it as 
14 minimal, moderate, marked, because there is too much, 
15 I think, leeway if you get into the legal aspects. 
16 From the medical, it's not as crucial to us whether 
17 it's minimal — whether you classify it as a 
18 herniation versus a bulge. We consider them all in a 
19 ballpark figure of about the same. 
20 Q. When you're talking — and I'm looking at Dr. 
21 Fuentes' interpretation — impression, excuse me, 
22 first paragraph and he says, "Producing a mild to 
23 moderate mass effect upon the dural sack" — 
24 A. Right. 
25 Q.~ he's talking about this central herniation 
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1 A. That's correct. 
2 Q. And still back pain and now he's got pain 
3 down his right leg towards the knee? 
4 A. That's correct. 
5 Q. At that time, you indicated that you 
6 anticipated intermittent pain sometimes controllable 
7 with drugs such as-DayPro. 
8 A.That's correct. 
9 Q. And you state-in the last paragraph, "It's 
10 possible that his disc will just cause him low grade 
11 intermittent symptoms indefinitely and may never come 
12 to something more definite." 
13 A.That's possible. There was a change on this 
14 one compared to previous evaluations because in the 
15 past he had never complained of any pain down his leg. 
16 And this was the first time that he had ever said 
17 anything about leg pain. 
18 Q.Now, when that leg pain starts, is that — 
19 can that occur because of the pressure being put 
20 against the nerve roots that supply the leg? 
21 A. It can. But remember, we're talking about a 
22 central bulge. There's lots and lots of room in the 
23 center of the canal for a bulge. It's when they 
24 herniate out to the side that they start irritating 
25 the nerve roots. 
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| 1 Q. Well, when you next saw him, August 14th of 
I 2 1995, he told you — he continues again with back pain 
3 and leg pain on the right side. 
4 A. Right. 
5 Q.Tenoutof twelve days of the month, 
6 apparently it's more severe. But more importantly, 
7 what I want to get to, the first time, at least that 
8 you have recorded, he has a straight leg raising test 
9 on the right side that's positive at 45 agrees; right? 
10 A.That's correct. 
11 Q.Now, do you consider that an objective or 
12 subjective measurement of whether he's got a nerve 
13 impingement in his low back? 
14 A. Because your — the test is interpreted on 
! 15 the basis of the patient's pain, it's a subjective 
116 test. If you demonstrate that they seem to have a 
17 restricted motion, you can't push it up easy on one 
18 side versus the other, that's a litde bit more 
19 objective. But still, you're relying on the patient 
20 to tell you pain and that's objective ~ I mean 
21 subjective. 
22 Q.Now, he was okay on the left side. In other 
23 words, his straight leg raising on his left leg was 
24 fine. 
|25 A. Right. 
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1 Q. And the right leg is where he was complaining 
2 of the pain radiating down. 
3 A. Yes. Straight leg raising is a test that has 
4 more value than the patient just glibly saying, I 
5 hurt. It's of some value, but you're still relying on 
6 the patient to tell you that it hurts and so it's 
7 still a subjective test. 
8 Q.Now the other — 
9 A. Loss of sensation — loss of sensation is 
10 still subjective. 
11 Q.That's what I was going to ask you. Right 
12 before that you say, "He has decreased sensation on 
13 the medial aspect of his right foot." 
14 A.That's still subjective. Loss of muscle 
15 mass, measure the diameter of the calf, absent 
16 reflexes, that's objective. Weakness, loss of 
17 sensation, straight leg raise is still subjective. If 
18 you put them altogether and then you find a big 
19 herniation that pinches that nerve, then that gives 
20 you some good information. 
21 Q.Let me ask you this: Is the medial aspect on 
22 the right foot an area that is supplied by the nerve 
23 coming out of the low back area? 
24 A. It is. All of them are. 
25 Q. What nerve root would be that on the medial 
* " " . • 
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1 side? 
2 A. It usually would be the L-5 nerve root and 
3 usually it's the L4-5 disc that pinches it But, you 
4 know, sometimes it can be a 5-1 disc hitting the L-5 
5 nerve root J 
6 Q.So what you're saying is it could be either 1 
7 L4-5orL5-Sl? 
8 A. If a person develops an L-5 nerve root 1 
9 problem, it could be either one of those discs that 
10 causes them the trouble. 
11 Q.Now, unless he knew a lot of medicine, how 
12 would he know that just the medial aspect of his right 
13 foot would be affected by that ~ 
14 A. He wouldn't know a nerve root 
15 Q.So wouldn't that tend to be a little bit more 
16 objective? 
17 A. It's still subjective but it is - there's 1 
18 more credence — well, unless someone had told him, 
19 you know, that this is what you expect, you know, I 
20 don't know. I really can't say that the patient, if 
21 they have no knowledge - I would not expect him to 
22 tell me something he didn't feel. And I believe when 
23 he had decreased sensation there that it's a real 
24 thing. And it's related to some involvement of the 
25 nerve root, regardless of the subjective or 
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1 objective. 
2 Q.Okay. I don't have your latest note, but I 
3 think it's on the exhibit that Mr. Haggerty — 
4 MR. ROSSI: May I see that, Mr. Haggerty? 
5 Q. You also seen him November 6th of '96 and 
6 then you saw him last, I believe, what, January of 
7 '97, Doctor? January 13th of '97. 
8 A.That's the last time I saw him, was January 
9 13th of '97. 
10 Q.Now, you ordered apparently another MRI; is 
11 that correct? 
12 A.Idid. 
13 Q.Why? 
14 A. Well, because here I'd been following him 
15 for, you know, almost three years, over three years, 
16 and the original MRI was three years old and his pain 
17 had changed a little. It originally was backache and 
18 then he started having some symptoms in his leg, but 
19 he wasn't doing better. And the question is, is there 
20 something more? Is this disc herniated more? If it 
21 is, then I've got something more objective that I can 
22 start talking about as to why he's hurting. 
23 Q. Do you have a copy of the radiology report 
24 from the latest MRI in January of '97? 
|25 A. I do. Uh-huh. 
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1 Q.Is there a change in your opinion between the 
2 two MRI's? 
3 A.There's not a dramatic change between the 
4 two. In fact, I really don't believe there is any 
5 significant change. I would have to get the two 
6 x-rays and look at them side-by-side. But on the 
7 basis of my memory, on the basis of the interpretation 
8 of the radiologists, they're virtually the same. Both 
9 of them describe, the last one, "Minimal findings on 
10 computed tomography scan. Broad, narrowing 
11 degeneration L4-5, L5-S1 disc," which we had before. 
12 "Broad based bulging seen at 4-5 and 5-1, 
13 slightly more pronounced at 4-5, causing only slight 
14 mass affect upon the anterior aspect fecal sack. 
15 Again, slightly prominent more at 4-5 compared to 
16 S-l." And what they're saying is that there's no 
17 focal protrusion of disc material. 
18 Q.But, Doctor, on the first studies, there was 
19 no narrowing of L4-L5. 
20 A. Oh, I think so. If you — he may not have 
21 said it in his report, I'd have to review that again, 
22 but I have a little copy here of the MRI and this disc 
23 right here is narrowed compared to the normal disc. 
24 You can see how narrow it is. It cannot undergo 
25 degeneration to this degree without undergoing some 
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1 Q.How does he know whether there's more 
2 pronounced bulging or possibly herniation? 
3 A. He's comparing L4-5 to L5-S1. I don't 
4 believe he is comparing the x-ray done in '93 to the 
5 one done now. He's saying that there is more 
6 degeneration at the 4-5 disc than there is at the 
7 L5-S1 disc, on the basis of the MRI done on 1-31-97. 
8 Q.He's saying there's more herniation, isn't 
9 he? 
10 A. Again, it's semantics. He said, "There is 
11 slightly more pronounced bulging or possibly contained 
12 herniation." And again, I think the best way for the 
13 legal standpoint is for people to talk in how many 
14 millimeters the disc bulges. Because whether it's 
15 herniated, whether it's bulging, the terms are used 
16 interchangeably. But in many circles, particularly 
17 maybe in the legal profession, herniation is more of a 
18 severe thing than a bulging, but they're still the 
19 same if they're mild. 
20 Q.So the effect on the patient, is what you're 
21 saying? 
22 A. It's the same. 
23 Q.Let me ask you this: In your opinion, is he 
24 going to need future medical treatment? 
25 A. I think he will always need some type of 
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1 degree of resorption. 
2 Q. Well, there's no statement -- if you look at 
3 the first MRI report that was done by Dr. Fuentes, the 
4 only thing is that there is minimal signal intensity 
5 changes at L4-L5, but he states nothing about 
6 narrowing. 
7 A. It*s narrowed. Regardless of what he says, 
8 the disc is narrowed. They don't write every single 
9 thing down there. What they write is what they 
10 consider most important and — 
11 Q.Weil, apparently, Doctor, this doctor, the 
12 radiologist, did put these up side by side, because on 
13 L4-L5 he says, "There is slightly more pronounced 
14 bulging or possibly contained herniation of the L4-L5 
15 disc." Do you see that? 
16 A. You are talking about the --
17 Q.I'm talking about the — 
18 A. — original one or the second one? 
19 Q.No. I'm talking about the later MRI, lanuary 
20 31,1997, about the middle of the first page at L4-L5, 
21 he says, "There is slightly more pronounced bulging or 
22 possibly" disc — "possibly contained herniation of 
23 the L4-L5 disc." Wouldn't that indicate he had them 
24 side-by-side and was looking at them? 
25 A. No. 
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1 medical treatment None of us develop these 
2 degenerative arthritic things, get cured and go the 
3 rest of our life without something. Whether it's a 
4 torn meniscus in your knee and you go on and get some 
5 degenerative arthritis, you need some treatment 
6 forever. 
7 Q.I want to talk"about his back, this problem 
8 that we're dealing with now. Do you think he's going 
9 to need more treatment from you or anyone else? 
10 A. Antiinflammatory drugs is what I expect he'll 
11 need. He may need occasionally an epidural steroid or 
12 something like that. 
13 Q.Is that ~ 
14 A. This is not going to go away and be perfectly 
15 normal. He's always going to have some chronic 
16 backache that will require some medicine and maybe a 
17 little injection of some steroid or something like 
18 that. 
19 Q.So the epidural is more of an injection than 
20 an oral medication? 
21 A. Yes. It's one of the things that can be used 
22 to help conservatively treat patients who have back 
23 pain. Again, you try to treat them with the minimum 
24 in order to get the mostest, and if you don't get 
25 control, then you keep going up. The last thing you 
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1 do is an operative procedure if you think it's going 
2 to help. But one thing that can be tried, if he were 
3 to get worse, is to put a needle down into the spinal 
4 canal and inject a little steroid in the area. 
5 Q.Do you have any idea what that costs? 
6 A.I don't do them. I send them over and let 
7 the neuroradiologist do them. 
8 Q. Because the placement is real critical of the 
9 needle? 
10 A. Oh, I could do it but I just don't like — I 
11 don't have the interest in it. 
12 Q.Okay. 
13 A. They use an image intensification to put the 
14 needle in. Anesthesiologists do the same type of 
15 thing. And there's a place for those once in a while, 
16 if they work. It's not something you're going to do 
17 them every few months. And if you don't get a good 
18 result, you don't keep doing it again. But that's 
19 something that could be tried in him if he got worse 
20 than he is. 
21 MR. ROSSI: Thank you, Doctor, I have no 
22 further questions. Excuse me, let's go off the record 
23 for a second. 
24 (Discussion off the record.) 
(25 MR. ROSSI: Back on. 
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1 Q.Doctor, a couple of more questions. 
2 If your interpretation of the two MRI's is 
3 essentially the same, not much of a change, is that 
4 the way I understand your testimony? 
5 A There's very little difference. And again, 
6 for me to come out and say, boy, there's been no 
7 change, I'd have to have both x-rays here in front of 
8 me to look at But on the basis of my memory and on 
9 the basis of the interpretation here by these 
10 radiologists, there is very little change. 
11 There may be some mild further narrowing, if 
12 we got out our measurement and measured the disc 
13 height, the 4-5 and 5-1 compared to the way they were 
14 before. But if anything, there may have been some 
15 further resorption of the disc at the 4-5 and 5-1 
16 level. The amount of bulging, central bulging, as 
17 described by the radiologist, seems to me like it was 
18 a little bit worse three years ago, and that is not 
19 unusual. I mean, we have people that will herniate a 
20 disc big time, decide they don't want an operation, 
21 and three or four years later, see the disc undergo 
22 resorption. 
23 Q.Can you — under situations like that, can 
24 that disc reherniate just by sneezing? 
25 A. By sneezing herniate? 
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1 Q. Yes, or bending over to tie your shoes? J 
2 A. That is a very important question. And there 1 
3 arc people who have no symptoms whatsoever, reach over 
4 to bend over and tie their shoe and herniate a disc, 1 
5 right then. And to see that when they bent over it | 
6 that that caused the herniation is ridiculous. It was 1 
7 a sick disc. 1 
8 Q.So, Doctor, let me ask you this: Usually, 
9 this — two MRi's, one is done 11-23-93, the second is 
10 1-31-97, so we're talking about not quite three and a 
11 half years, but over three years; right? J 
12 A. Right. 
13 Q. And the change and degenerative changes we 
14 see are not significant, they're about the same? 1 
15 A. Not dramatic. 
16 Q. Wouldn't that indicate to you that the reason 
17 for the symptoms and pain and problems is more likely 
18 injury as opposed to this predisposition on the 1 
19 degenerative changes? J 
20 A. I don't know why. 1 
21 Q.Well -
22 A. It wouldn't indicate to me. People with J 
23 arthritis in the knee or anywhere else in the body, 1 
24 and you have to compare it with other all other 1 
25 musculoskeletal structures, is that arthritis and 
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1 degeneration has a tendency to flare and come down and 
2 flare and come down, regardless of injury. Now, if 
3 you have an injury, if you're right at the point again 
4 of starting to develop these type of symptoms with it, 
5 where it comes and goes, and you have an injury and 
6 you take it over the threshold, then that's going to 
7 keep things going. But the syinptoms are one thing and 
8 then the objective findings are the other. And in the 
9 end, the explanation for his symptoms is disc 
10 degeneration without a big herniation and without j 
11 pinched nerve root. I 
12 Q.On February 1st, when he had this injury, of 
13 1993, we don't know how close or far he was away from 
14 this threshold you're talking about, do we? 
15 A. No. You have to base that on the basis of 
16 the — if he came in here and had — 
17 Q. Excuse me. 
18 A . - an MRI that was normal, then it would be a j 
19 little different But the MRI is abnormal and it 
20 takes a long time to develop those changes. Here we 
21 go three years and we haven't seen that dramatic of a 
22 change. It's not horrendous. That means that the 
23 degenerative process has been going on for 10, 15 
24 years. 
25 Q.Well, the degenerative process starts in the 
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1 early twenties, doesn't it? 
2 A. It does. 
3 Q.Forallof us? 
4 A. It does. 
5 Q.But that's the price we pay to walking 
6 upright, isn't it? 
7 A. Unfortunately. It's just that some of us get 
8 it a little more than others. 
9 Q. Because of, in your opinion, more of a 
10 predisposition from this genetic code? 
11 A. I think that's the best explanation for it. 
12 Q.What's the cost of a fusion that we've been 
13 talking? 
14 A. The price of a fusion? 
15 Yeah. 
16 MR.HAGGERTY: Excuse me, Doctor, I'm going 
17 to object on relevance. It hasn't been established 
118 he'll need one to a probability. Go ahead. 
19 THE WITNESS: I diagnose and treat, I don't 
20 manage the office and I can't tell you the figure of 
21 what it costs for a fusion, but it's several thousand 
22 dollars. You know, it's probably about four days or 
23 so in the hospital. And we're finding newer and 
24 better ways to try to do the fusion. Hopefully, if it 
25 ever comes to doing a fusion in Mark, it wouldn't be 
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1 as difficult as it has been in the past I mean, 
2 there's some new cages that have been — that are 
3 coming out, put the cage in. 
4 Q.That's brand new, isn't it? 
5 A. I think that the jury'snot out as to how 
6 well the patient is going to do long-term. 
7 Q.Isn't this cage brand new? 
8 A. It was just approved by the FDA around August 
9 or September of last year. However, there was a few 
10 years of experience and the results seem to be 
11 promising for certain specific types of back trouble. 
12 The standard way, obviously, is to put bone in there 
13 and maybe even use some pedicle screw to help hold it 
14 together so that it fuses well. 
15 Some of the instruments, I bet that cage 
16 probably costs three or four thousand dollars just for 
17 the age, and then the surgeon's fee and 
18 anesthesiologist. I can't tell you what the total 
19 cost would be. 
20 MR. ROSSI: Thank you, Doctor, I have no 
21 further questions. 
22 
23 FURTHER EXAMINATION 
24 BY MR. HAGGERTY: 
[25 Q. Doctor, I have just a few follow-up 
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1 questions. i 
2 According to the chart notes I've looked at, 
3 Mr. Dalebout saw you, it looks like November 3rd of 
4 '93, December 1st of '93 and February 21st of '94. j 
5 And then he didn't see you again until November of j 
6 '94, about nine months later? j 
7 A.Uh-huh. 
8 Q. And then he saw you again August of '95, 1 
9 again about nine months later? j 
10 A.Uh-huh. j 
11 Q. And then he didn't see you for a year, until j 
12 November of'96? j 
13 A. Right 
14 Q. And then he came back in in January of this j 
15 year; right? i 
16 A.That's correct t 
17 Q.And, Doctor, is it likely Mr. Dalebout is 
18 going to need surgery in the future? More likely than 1 
19 not, is the standard. 
20 A. My feeling is that he will not need surgery 
21 in the future. i 
22 Q.All right Let's assume that he has further j 
23 problems, surgery, missed work, anything like that, j 
24 what would be the cause of those problems between the • 
25 injury and the degenerative disc disease? 
Page 60 | 
1 A. Let's see, what was that question again? i 
2 Q.It was a little complicated. j 
3 I want you to assume he has some kind of 
4 problems in the future, whether it's surgery or missed > 
5 work or some further restrictions. Just assume that 
6 generally, all right? 
7 A. Assume that he's going to need the operation, j 
8 you say? 
9 Q. Assume he'll have some kind of problem in the j 
10 future. 1 
11 A. Okay. I 
12 Q.What would be the cause of that? Can you 
13 differentiate between the accident that we've been 
14 talking about and his degenerative disc disease? What , 
15 would cause him to have future problems or surgery? ; 
16 A. All else equal, meaning, you know, he had an 
17 episode here where he slipped on a chair and went 
18 down, and a lot of us, we could have things like that i 
19 happen to us. Sometimes it flares things up and 
20 sometime it doesn't cause any pain at all, you just go 
21 about your business. All else equal, he has nothing , 
22 like that in the future, he's not lifting a garbage 
23 can and develops some sudden trouble or whatever, my 
24 feeling goes back to that 20/80. 
[25 I feel if he ends up with an operative 
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1 procedure in the future, it will be 20 percent as a 
2 result — you have to hold things still. The injury 
3 has already occurred, there it is, it will continue to 
4 have its effect The degenerative changes are there, 
5 they continue to have their effect If nothing else 
6 occurs, I assume that if he needs an operation in the 
7 future, it will be 20 percent related to injury and 80 
8 percent related to preexisting disease. 
9 Q.Now, this preexisting degenerative disc 
10 disease we've talked about, you say primarily your 
11 genetic code determines how much you have? 
12 MR. ROSSI: Excuse me. Move to strike and 
13 relevancy on the last question. Excuse me, Mr. 
14 Haggerty. 
15 THE WITNESS: Many factors again play a role 
16 in degenerative disc disease of which I don't believe 
17 we understand them all, but I think the evidence and 
18 experience points towards genetic code being the | 
19 biggest. And it's going to be related to something as 
20 to how the collagen fibers are made. And as we get 
21 more into genetics, we are going to determine it. And 
22 maybe one of these days, the treatment will be gene 
23 transplant rather than surgical procedures or 
24 antiinflammatories or anything else. 
25 Q.But is there actual breakdown in the disc 
1 Page 62 
1 material? 
2 A. Yes. 
3 Q. And this is something you can see on MRTs? 
4 A. Again, it goes back to the analogy that I 
5 gave you before. It should not be so surprising. You 
6 see your skin change. It is not the same as when 
7 youfre 12 years of age. That's a tissue. The same 
8 tissue is in the back. It does not remain like you're 
9 12 years of age, it begins to stretch, it tears it — 
10 you look under a microscope and it's just not lined up 
11 the way it's supposed to be. The capsule gets thin, 
12 it gets weak. The next thing you know, in some of us, 
13 with no injury at all, it will tear and herniate. 
14 Q. Was this accident that we're talking about 
15 then an aggravation of his degenerative disc disease? 
16 MR. ROSSI: Objection to the form of the 
17 question. 
18 THE WITNESS: I think that's a way you could 
19 describe it, an aggravation, or you could describe it 
20 as having a disc in which the accident tore some 
21 fibers in an already sick disc and then he started 
22 having symptoms. Again, where he might not have had 
23 them if he hadn't had the accident, at least in the 
24 short term. 
25 Q.Now, the MRl's we've talked about, do they 
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1 show any impingement upon a nerve that might be 
2 causing these right leg problems? 
3 A. No. When it comes to impingement of the 
4 nerve, he has a central bulge that puts some little 
5 mass effect upon this dural sack. And you've got all 
6 these nerves coming down through and they've got 
7 plenty of room. If the disc herniates out to the 
8 side, not right in the center, then it can start 
9 irritating the nerve root That was not the case. 
10 Now, he has some symptoms in his leg and he 
11 had some going down to his foot You can get 
12 irritation of a nerve root sometimes by chemistry. 
13 Chemicals are leaked from these degenerative things. 
14 They can irritate a nerve root It's not entirely the 
15 bulge of the mass of a disc material. That's the only 
16 way I can explain any symptoms would be down his leg, 
17 because on the basis of the studies, we don't have a 
18 pinched nerve. 
19 Now, there is one other factor about his leg 
20 pain, and that was a visit on 11-6-96. 
21 Q.What is that? 
22 A. At that time, he came in complaining of some 
23 pain in his groin. Groin pain is extremely unusual 
24 from the standpoint of disc disease. The nerve that 
25 supplies the groin comes up at a higher level. All 
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1 his discs at a higher level are pristine normal, at 
2 least normal as they can be. He didn't have any 
3 degenerative changes that we could see up in those 
4 discs. 
5 Pain in the groin usually comes from the hip 
6 joint. And when I examined him, I could reproduce 
7 some pain by maximum internal rotation of his hip. 
8 And at that time, the best explanation I'd give him 1 
9 for the pain that he had in his groin ~ now, this is 
10 not pain that shoots down the leg — would be the I 
11 beginnings of early arthritis of his right hip. 
12 Now, that is not related to injury. That is 
13 more related to the degenerative change that occurs in 
14 some of us. The x-ray of his hip was normal. But a 
15 lot of us can start getting inflammation and pain in a 
16 joint, some stiffness in a finger, long before any 
17 change occurs on an x-ray. 
18 Q. Now, what about the right leg pain, he didn' t 
19 complain of that initially when you first saw him, did 
20 he? 
21 A.No. 
22 Q.In fact, looking at the notes, it doesn't 
23 seem to show up until '95, when he comes to see you? 
24 A. I think it was around '94. November of '94 
25 was the first time that he had any pain in his right 
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1 leg. It went down toward his knee. 
2 Q.Is the accident responsible for this right 
3 leg pain then? 
4 A. Well, I haven't determine yet a hundred 
5 percent whether all of the pain in that right leg is 
6 related to the beginnings of early degenerative 
7 changes of his hip versus his leg. But at that time, 
8 you know, I didn't have any problems with his hip 
9 joint. He wasn't complaining of groin pain, he was 
10 complaining of a pain that was more compatible with 
11 irritation of nerves at the level of the back, even 
12 though he didn't have neurological loss of dramatic 
13 nature, it was more compatible with that. 
14 And I thought, Well, maybe he's got some 
15 leakage of some of the chemicals from the disc. Maybe 
16 even a facet joint in the back, because there's a 
17 whole gamut of things at a disc level. You've got the 
18 disc up front and two little facet joints in the 
19 back. And as the disc begins to settle down, these 
20 two facets become stressed abnormally, 
21 biomechanically, because they're not in their normal 
22 position. These facets have to ride up a little bit, 
23 and you start getting a little arthritis there also. 
24 And the chemicals can be released that may irritate a 
25 nerve root and cause some intermittent leg pain. 
1 Page 66 
1 So at the time, I felt it was maybe related 
2 to some chemicals, not because of the herniation. And 
3 that — you treat him with antiinflammatory drugs and 
4 it should help control that. It was only later that 
5 he started having pain in his groin. And I don't know 
6 what his groin is right now. I haven't really 
7 examined, you know, his hip joint. But of all the 
8 things that I did, it was motion of his hip joint that 
9 produced the groin pain. And the groin pain, like I 
10 mentioned, is not generally from the back. 
11 So I believe that he has degenerative disc 
12 disease, that he had an injury that tore some of the 
13 some of the fibers of the disc producing a central 
14 bulge. That 20 percent of the pain that he's got 
15 relating to his back and leg was related to the 
16 injury, that he probably is starting to get some 
17 arthritic changes in his hip joint that may come and 
18 go of a very mild nature and he may go through the 
19 next five years and not have too much trouble. I 
20 can't predict that. 
21 I think that also that the degenerative 
22 changes in his hip possibly could be tied in to the 
23 tendency to degeneration of his lower back. 
24 MR. HAGGERTY: I don't have anything 
25 further. Thank you, Doctor. 
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1 FURTHER EXAMINATION | 
2 BY MR. ROSSI: | 
3 Q. Doctor, on the report that you filed with the j 
4 Industrial Commission on December 8th, 1993, you 
5 indicate in your diagnosis, "Pain is either related to 
6 a central bulging disc with degeneration without 
7 significant radiculopathy or it could be related to j 
8 his SI joint," SI meaning sacroiliac? 
9 A.Uh-huh. i 
10 Q. And then you state on there that this was in ' 
11 relationship to his injury on the railroad. Do you 
12 have that report? 
13 A. Was that March 8, '95? 
14 Q.No. It was December 8, *93, and here is what . 
15 it looks like, Doctor. In fact, let me give you the 
16 report. 
17 A.If this was the case, then it would have been 
18 the girls taking my chart notes and transferring 1 
19 information from the chart notes to this. 
20 Q.But you have — 
21 A. So somewhere in my report of my medical j 
22 records, I have mentioned the central bulging disc, 
23 the degenerative changes, or I have mentioned in there j 
24 that his symptoms could be SI joint related. j 
25 Q.But you did sign it? 
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1 A. Yes. 
2 Q. And you indicated is this — you indicated J 
3 that this condition was a result of an industrial I 
4 injury at that time, Box No. 21? j 
5 A.That's correct. 
| 6 Q.Now, Doctor, was it your opinion that there 
7 was a 30 percent likelihood or probability that he 
8 will require surgery, a fusion surgery, on his back in 
9 sometime in the future? I 
10 A. At the time that I wrote that note, that's 
11 what I indicated, and it may not be too far off. 
12 Although, if I were to say right now, from what I J 
13 know, that would be on the high end. And the 
14 indication, again, for doing that operation is not j 
15 entirely what we see here. It's on the basis of what 
16 he himself expects and wants out of it. If it were | 
17 me, it if it were me with these particular changes in 1 
18 here, the chances of me ending up needing or having an 
19 operation, I think would be less than 4 percent. 
20 Q. Have you told him how you feel? 
21 A. Absolutely. i 
22 Q.Is he the type of guy that says, Okay, I'm 
23 going to put up with these problems and just bite the 
24 bullet? 
[25 A. That he would just put up with it and bite 
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1 the bullet? 
2 Q. Yes, rather than going through surgery, he's 
3 going to put up with what he's got and take the 
4 medication based ~ 
5 AlthinkI would put up with more than he. I 
6 think he's average. 
7 Q.Okay. Apparently you can get these nerve 
1 8 roots irritated by chemicals that are produced because 
9 of the injury superimposed on the — 
10 A. Because of the degenerative change, and 
11 because of the injury, maybe initially, but then it 
12 runs its course. The degeneration and the sickness of 
13 the disc becomes the more involved. If you sprain 
14 your ankle, you know, you get a lot of swelling and 
15 inflammation. There's some chemicals released that 
16 that swell the whole area. That can irritate. As 
17 time goes by, all that begins to dissipate and it's 
18 then the chronic degenerative thing that can flare 
19 with chemical release intermittently. 
20 Q. Are you saying it's the chemicals that are 
21 being released from the torn disc? 
22 A. The degenerative disc. The disc — when you 
23 tear something, we cut through these things or tear 
24 something, you'll get some swelling and there are 
25 chemicals that come in there that are part of the 
1 Page 70 
1 healing process, but they produce swelling. As time 
2 goes by, the swelling begins to decrease, you have 
3 less release of chemicals. But if you have an 
4 arthritic change down there, that can cause 
5 intermittent release of chemicals off and on a 
6 person's entire life. 
17 Q.So we have surrounding these disc an annulus 
8 fibrosis, don't we, a heavy ligament? 
9 A. Yes. r 
10 Q. And that is made up of different fibers? 
11 A. Yes. 
12 Q. And you're saying throughout our lifetime, 
13 because of genetics, dominantly, we see changes in 
14 there? 
15 A. That' s correct. 
16 Q. And when we superimpose an injury on this 
17 predisposed condition, it may become symptomatic? 
18 A.That's correct. 
19 Q. And that injury may tear or change other 
20 fibers within that annulus fibrosis? 
21 A. You might classify it as having a component 
22 of acceleration of the normal degenerative process. 
23 Q.Make you a lot older real quick? 
24 A. That's correct. 
25 MR. ROSSI: Thank you, Doctor, I have no 
Page 711 
1 further questions. 
2 MR. HAGGERTY: Thank you, Doctor. 
3 (Exhibit 1 marked.) 
4 (Concluded at 4:10 p.m.) 
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OPINIONBY: ZIMMERMAN 
OPINION: 
ZIMMERMAN, Justice: 
Wal-Mart Stores Incorporated ("Wal-Mart") appeals 
from a district court ruling denying its motion for a judg-
ment notwithstanding the verdict. Desiree Hall ("Hall") 
sued Wal-Mart after she was struck by a vehicle driven 
by Larry Moss in an icy parking lot at Wal-Mart's Cedar 
City store. A jury found that Wal-Mart was negligent 
in failing to safely maintain the parking lot, and that 
Wal-Mart's liability for Hall's injuries was $ 19,800. 
Pursuant to a supplemental verdict on punitive damages 
the jury also awarded Hall $ 25,000 in [*2] punitive 
damages, finding that Wal-Mart's conduct in allowing 
ice and snow to accumulate in its parking lot manifested 
a knowing and reckless indifference toward, and disre-
gard of, the rights of others. Wal-Mart argues that the 
jury had no basis on which to award punitive damages 
because the record does not contain any evidence of rel-
ative wealth. We affirm. 
We first set forth the relevant facts and procedural 
history before turning to the standard of review and our 
analysis. After the jury returned its initial verdict that 
Wal-Mart was negligent, and that it should pay punitive 
damages, Hall's counsel indicated his intent to have an 
expert, Clark Gates, testify as to Wal-Mart's financial 
worth. Wal-Mart objected to this proposed testimony 
on grounds that it had never been notified that Gates 
was to be called as an expert. 
After the judge sustained that objection, Wal-Mart 
then made a "general objection" to the jury proceed-
ing to determine the amount of punitive damages on 
grounds that Hall had failed to provide any evidence of 
Wal-Mart's relative wealth. The judge, however, per-
mitted the case to go to the jury. He stated that although 
no specific evidence of Wal-Mart's wealth had [*3] been 
introduced, "the jury knows enough about the wealth of 
Wal-Mart to be able to determine whether or not puni-
tive damages would be appropriate and in what amount 
roughly." 
The jury returned a verdict awarding Hall $ 25,000 
in punitive damages. Wal-Mart then moved for a judg-
ment notwithstanding the verdict, nl It argued that there 
was insufficient evidence to support the punitive dam-
ages award because the record did not contain evidence 
of Wal-Mart's wealth. n2 This motion was also denied. 
The judge stated in his oral ruling that he could take ju-
dicial notice of Wal-Mart's status as "the number one re-
tailing organization in the country," n3 and in the written 
order denying the motion he said that "there was suffi-
cient evidence the jury could have relied on with regard 
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to Wal-Mart'[s] relative wealth." This appeal ensued. 
nl "Ordinarily, the failure to make a motion for 
a directed verdict forecloses consideration of a later 
motion for judgment notwithstanding the verdict and 
any appellate review of the sufficiency of the evi-
dence to support the verdict." Hansen v. Stewart, 
761 R2d 14, 15 n.l (Utah 1988). However, it is 
clear from the record either that the judge treated 
Wal-Mart's general objection as a motion for a di-
rected verdict or that die motion had been properly 
made at some point which cannot be determined from 
the record before us. Furthermore, because Hall has 
not raised the issue, we proceed on the assumption 
that the motion was made. See id. 
[*4] 
n2 Wal-Mart also argued that there was insuffi-
cient evidence presented at trial to show that it had 
acted with a knowing, reckless indifference toward, 
and disregard of, the rights of others. The district 
court's ruling on this issue, however, is not before 
us. 
n3 As far as can be discerned from the record, the 
district court did not actually take judicial notice of 
this fact, and it was not submitted to the jury as a 
conclusively established fact as Rule 201(b) of the 
Utah Rules of Evidence would require. 
Ibrning to the standard of review, we reverse a trial 
court's denial of a motion for a j.n.o.v. based on insuf-
ficient evidence to support the verdict only if, "viewing 
the evidence in the light most favorable to the party who 
prevailed, we conclude that the evidence is insufficient 
to support the verdict." Hansen v. Stewart, 761 R2d 
14, 17 (Utah 1988). In order to prevail, "the appealing 
party 'must marshal the evidence in support of the ver-
dict and then demonstrate that the evidence is insufficient 
when viewed in the light most favorable to the verdict.'" 
Heslop v. Bank of Utah, [*5] 839 R2d 828, 839 (Utah 
1992) (quoting Crookston v. Fire Ins. Exch., 817 R2d 
789, 799 (Utah 1991)); see also Hansen, 761 R2d at 
17-18. In this case there was no evidence for Wal-Mart 
to marshal because there was no evidence in the record 
as to Wal-Mart's relative wealth. The issue before us is 
simply a question of law: Is the introduction of some ev-
idence as to the defendant's relative wealth a prerequisite 
to an award of punitive damages? 
Wal-Mart relies on statements in several of our cases 
for its argument that there must be evidence of rela-
tive wealth. For example, in Nelson v. Jacobsen, 669 
R2d 1207 (Utah 1983), we held that a punitive damages 
award of $ 25,000 could not be sustained "because it 
was entered without adducing any evidence or making 
any findings of fact regarding defendant's net worth or 
income." Id. at 1219. We also struck down an award of 
punitive damages in Bundy v. Century Equipment Co., 
692 R2d 754 (Utah 1984), stating that "in the absence of 
such evidence [as to defendant's net worth] the award [of 
punitive damages] cannot be sustained." Furthermore, in 
Crookston v. Fire Insurance Exchange, 817 P.2d 789 
(Utah 1991) ("Crookston I"), [*6] we reiterated that in 
assessing the amount of punitive damages which should 
be awarded the trier of fact must consider seven factors, 
one of which is the relative wealth of the defendant. n4 
See id. at 808; see also Bundy, 692 R2d at 759; Cruz 
v. Montoya, 660 R2d 723, 727 (Utah 1983); First Sec. 
Bank, N.A. v. J.B.J. Feedyards, Inc., 653R2d591, 599 
(Utah 1982). 
n4 The other six factors are: 
(i) the nature of the alleged conduct; (ii) the facts 
and circumstances surrounding such conduct; (iii) 
the effect thereof on the lives of the plaintiff and 
others; (iv) the probability of future recurrence of 
the misconduct; (v) the relationship of the parties; 
and (vi) the amount of actual damages awarded. 
Crookston I, 817 R2d at 808. Note, however, 
that within the same decision we stated these factors 
"should" be considered. Id. at 810. 
While on their face these statements seem to support 
Wal-Mart's contention, the facts of the instant case are 
distinguishable in one important respect: [*7] all of the 
cases cited by Wal-Mart dealt with challenges to puni-
tive damages awards based on the alleged excessiveness 
of those awards; here, Wal-Mart does not contend that 
the punitive damages award was excessive. Rather, it 
contends only that the introduction of evidence as to the 
relative wealth of the defendant is a technical prereq-
uisite to an award of punitive damages. We decline to 
adopt such a position as a matter of law. 
Although it is true that some of our cases seemingly 
place great importance on evidence of relative wealth, 
we have never held that an award of punitive damages 
is completely precluded in its absence. For example, 
in Cruz, a case in which there was no evidence of the 
defendant's salary, assets, or net worth, we concluded 
that the award of punitive damages was excessive and 
reduced it. See 660 R2d at 727. We did not strike 
down the award entirely. Similarly, in Bundy, we re-
manded the case to the trial court for a redetermination 
of punitive damages after deeming the original award 
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excessive. See 692 R2d at 760. These cases illustrate 
that our primary concern has not been with rigid appli-
cation of the seven factors, but with how evidence [*8] 
as to these factors helps us determine excessiveness. We 
do not mean to imply that evidence of relative wealth is 
not important or that it should not be considered. We 
state only that a directed verdict or j.n.o.v. should not 
be granted solely on the basis that the plaintiff has not 
introduced evidence of the defendant's relative wealth. 
It is important to note that although we affirm the rul-
ing of the district court in this case, evidence of relative 
wealth is still quite important where the excessiveness 
of a punitive damages award is at issue. As we stated in 
Crookston I: 
If the ratio of punitive to actual damages falls within the 
range that this court has consistently upheld, then the 
trial court may assume that the award is not excessive. 
. . . If the award exceeds the ratios set by our past 
pattern of decision, the trial court is not bound to reduce 
it. However, if such an award is upheld, the trial judge 
must make a detailed and reasoned articulation of the 
grounds for concluding that the award is not excessive 
in light of the law and the facts. The judge's articulation 
should generally be couched in terms of one or more of 
the seven factors . . . unless some other [*9] factor 
seems compelling to the trial court. 
817 R2d at 811. Thus, under Crookston I, an award 
of punitive damages which is well below $ 100,000 but 
which exceeds a 3 to 1 ratio of punitive to actual dam-
ages is presumptively excessive. n5 See id. However, 
the award can be justified by an explanation of "why the 
case is unique, usually in terms of one of the established 
seven factors." Crookston v. Fire Ins. Exch., 860 P.2d 
937, 939 (Utah 1993) ("Crookston II"). A factor which 
may serve to justify the award is the relative wealth of 
the defendant. 
n5 Note however, that we have indicated some in-
clination to overturn punitive awards with less than 
a 3 to 1 ratio of punitive to actual damages where 
that award exceeds $ 100,000. See Crookston I, 
817 R2d at 811. 
For example, it seems safe to assume that the major-
ity of people believe the defendant in the instant case, 
Wal-Mart, is a wealthy corporation. If this were in fact 
true, it might be that if Wal-Mart were to act in a par-
ticularly egregious [*10] manner, a disproportionate 
larger award of punitive damages would be more jus-
tified than would otherwise be the case because of the 
need to ensure that the award has the proper punishment 
and deterrent effect. Set Nelson, 669 R2d at 1219 (stat-
ing an award of punitive damages "is primarily intended 
to punish the defendant and thereby deter others simi-
larly situated from imitating his conduct. . . . Thus, 
the defendant's net worth and income are always rele-
vant in determining the amount of punitive damages that 
would be appropriate for punishment.") However, in the 
absence of evidence as to Wal-Mart's relative wealth, a 
punitive damage award which would be presumed ex-
cessive under Crookston I could not be sustained solely 
on a generalized belief that Wal-Mart is wealthy and 
that that assumption justifies a disproportional punitive 
award. Rather, there would need to be concrete evidence 
in the record regarding Wal-Mart's relative wealth, or 
similarly compelling evidence as to one or more of the 
other factors. Thus, the plaintiff who fails to introduce 
evidence of the defendant's relative wealth risks having 
an award struck down on the basis of excessiveness. In 
this case, however, [*11] Hall's failure to introduce ev-
idence of Wal-Mart's relative wealth is not fatal to the 
award of punitive damages because no claim of exces-
siveness has been made. 
Justice Russon, in his dissent, expresses concern for 
the defendant who appears to have vast resources but 
in fact does not. The relevant question then, is "if the 
defendant is not as wealthy as the jury might in the ab-
sence of any evidence suppose, should the plaintiff be 
required to show this?" Kezemy v. Peters, 79 E3d 33, 
36 (7th Cir. 1996). As Judge Posner so ably explained 
in Kezemy: 
The reprehensibility of a person's conduct is not miti-
gated by his not being a rich person, and plaintiffs are 
never required to apologize for seeking damages that if 
awarded will precipitate the defendant into bankruptcy. 
A plea of poverty is a classic appeal to the mercy of the 
judge or jury, and why the plaintiff should be required 
to make the plea on behalf of his opponent eludes us . 
. . . The defendant who cannot pay a large award of 
punitive damages can point this out to the jury so that 
they will not waste their time and that of the bankruptcy 
courts by awarding an amount that exceeds his ability to 
pay. 
Id. [*12] Thus, our view is in accord with the majority 
of courts who have addressed the issue. n6 While evi-
dence of the defendant's wealth is a relevant factor in the 
award of punitive damages, it is not a necessary factor. 
The plaintiff is not required to introduce evidence of a 
defendant's relative wealth, but would be wise to do so, 
as under Crookston I, an award which is presumptively 
excessive and might otherwise be struck down, can be 
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justified by the defendant's relative wealth. On the other 
hand, the defendant who appears to have wealth but in 
fact does not, should not expect the plaintiff to point 
this out to the jury for him. He himself must present to 
the jury evidence of his inability to pay a large award of 
punitive damages. n7 
n6 See Kezemy, 79 E3d at 34 (stating "the major-
ity rule, which places no burden of production on 
the plaintiff, is sound, and . . . it is indeed the 
law of this circuit"); Hutchinson v. Stuckey, 293 
U.S. App. D.C. 224, 952 E2d 1418, 1422 (D.C. 
Cir. 1992) (stating "the weight of authority places 
on the defendant the burden of producing evidence 
of his own financial condition if he wishes it consid-
ered by the jury"); Smith v. Lightning Bolt Prods., 
861 E2d 363, 373 (2d Cir. 1988) (stating "it is the 
defendant's burden to show that his financial circum-
stances warrant a limitation of the award"); Fishman 
v. Clancy, 763 E2d 485, 490 (1st Cir. 79S5)(reject-
ing argument that punitive damages were excessive 
when "defendants chose not to offer proof of their 
financial conditions"); V\foods-Drake v. Lundy, 667 
E2d 1198, 1204 n.9 (5th Cir. 1982) (stating "it is 
defendant, and not plaintiff, who must carry the bur-
den of introducing evidence of net worth if defen-
dant wishes these facts to be considered in award-
ing punitive damages"); Fluid v. B.K., 948 P.2d 
981, 984 (Alaska 1997) (holding evidence of defen-
dant's wealth not a prerequisite to award of punitive 
damages); Rinaldi v. Aaron, 314 So. 2d 762, 765 
(Fla. 1975) (stating "evidence of financial worth is 
admissible and may be considered by the jury . . 
. but evidence of worth is not a requisite to such 
award"); Hibschman Pontiac, Inc. v. Batchelor, 
266 Ind. 310, 362 N.E.2d 845, 848 (Ind. 1977) 
(stating "there appears to be no requirement that ev-
idence of worth be submitted in cases of punitive 
damages"); C&C Trucking v. Smith, 612 So. 2d 
1092, 1104 (Miss. 1992) (stating "failure of either 
party to take advantage of the opportunity to present 
such evidence would not vitiate the claim for exem-
plary damages"); Hotel Riviera, Inc. v. Short, 80 
Nev. 505, 396 P.2d 855, 862 (Nev. 1964) (stat-
ing "it is not essential to show defendant's wealth 
in seeking exemplary damages"); Olmstead v. First 
Interstate Bank, 449 N.W.2d 804, 810 (N.D. 1989) 
(stating "there is no requirement that evidence of de-
fendant's wealth be introduced in order to support 
an award of exemplary damages"); Hicks v. Lilly 
Enterprises, Inc., 45 Ore. App. 211, 608P.2dl86, 
189 (Or. Ct. App. 1980) (stating "while the wealth 
of defendant is a relevant inquiry on the issue of 
punitive damages, it is not a necessary element"). 
[*13] 
n7 The defendant, however, should not be permit-
ted to plead poverty where he has an insurance pol-
icy which covers an award of punitive damages. See 
Kezemy, 79 E3d at 37; see also DeLoach v. Bevers, 
922 E2d 618, 624 (10th Cir. 1990), cert, denied, 
502 U.S. 814 (1991); Games v. Fleming Landfill, 
Inc., 186 W. 1ft. 656, 413 S.E.2d 897, 910 (W. 1ft. < 
1991);DeMatteov. Simon, 112 N.M. 112, 812P.2d 
361, 364 (N.M. Ct. App. 1991). 
To summarize, while evidence of relative wealth is im-
portant, and should be considered by a jury, failure on 
the part of the plaintiff to introduce such evidence is not 
automatically fatal to an award of punitive damages. 
Affirmed. 
Associate Chief Justice Durham and Judge Wilkinson 
concur in Justice Zimmerman's opinion. 
Having disqualified himself, Justice Stewart does not 
participate. The Honorable Homer F. Wilkinson sat. 
DISSENTBY: RUSSON 
DISSENT: 
RUSSON, Justice, dissenting: 
I respectfully dissent. As this court has long held, 
evidence of the "relative wealth" of a defendant is a fac-
tor that should be considered in [*14] the determination 
of punitive damages whether the defendant be an indi-
vidual or a business. Crookston v. Fire Ins. Exch., 
817 R2d 789 (Utah 1991). This is so because puni-
tive damages are awarded as a measure of punishment to 
the defendant in the most egregious cases of malicious 
misconduct, and not as additional compensation to the 
plaintiff, and the amount that will punish depends upon 
relative wealth. In Behrens v. Raleigh Hills Hospital, 
Inc., 675 P.2d 1179 (Utah 1983), we stated: 
Although punitive damages may be awarded in an appro-
priate case, the general rule is that only compensatory 
damages are appropriate and that punitive damages may 
be awarded only in exceptional cases. . . . Since 
punitive damages are not intended as additional com-
pensation to a plaintiff, they must, if awarded, serve a 
societal interest of punishing and deterring outrageous 
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and malicious conduct which is not likely to be deterred 
by other means. 
Id. at 1186 (citations omitted). Since the purpose of 
punitive damages is to punish and deter, certain factors 
must, of necessity, be considered in order to achieve 
that result. In Crookston, we set forth seven factors that 
should [*15] be considered in assessing the amount of 
punitive damages: 
(i) the relative wealth of the defendant; 
(ii) the nature of the alleged misconduct; 
(iii) the facts and circumstances surrounding such con-
duct; 
(iv) the effect thereof on the lives of the plaintiff and 
others; 
(v) the probability of future recurrence of the miscon-
duct; 
(vi) the relationship of the parties; and 
(vii) the amount of actual damages awarded. 
817 P.2d at 808 (citations omitted). 
The first factor listed, the relative wealth of the defen-
dant, is necessary inasmuch as the amount of punitive 
damages cannot be determined without knowledge of the 
financial strength of the defendant. An award of punitive 
damages in the amount of $ 10,000 could totally destroy 
one defendant financially while hardly making a ripple 
against another defendant. Moreover, appearances may 
be deceiving. One defendant may appear to have great 
wealth while actually being on the verge of bankruptcy, 
while another may actually have great wealth but appear 
to have little. This is true whether the defendant is an 
individual or a business. 
To complicate this matter further, most, if not all, li-
ability insurance policies do not [*16] protect a party 
against the very acts necessary to support an award of 
punitive damages-intentional and malicious wrongdo-
ing. Since punitive damages have such personal im-
pact, a jury must have evidence of a defendant's relative 
wealth in order to intelligently establish an amount of 
punitive damages that will be fair but sufficiently pun-^  
ish that defendant and deter future conduct. Without 
such evidence, it would be impossible to make such a 
determination. 
In the case before us, the majority has simply elim-
inated the "relative wealth" of the defendant as a fac-
tor. While the majority states that evidence of relative 
wealth may still be important where the excessiveness of 
a punitive damages award is at issue, what they do not 
understand is that excessiveness will never be an issue 
until after the jury has determined the amount of puni-
tive damages. And determining whether the award is 
excessive depends upon the relative wealth of the defen-
dant. 
While Wal-Mart may well appear to have vast re-
sources and be more than able to pay the amount of 
punitive damages awarded in this case, we have no ev-
idence of those facts. If we allow ourselves to make 
such rulings without evidence, who will [*17] be next? 
Where do we draw the line? I am concerned not only 
about Wal-Mart but also about the next defendant who 
will be subject to the new rule set forth by the majority 
opinion. For these reasons, I would reverse the award 
of punitive damages. 
Chief Justice Howe concurs in Justice Russon's dis-
senting opinion. 
